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Probably the most important of all studies 
known to men is also the most neglected— 
that of the study of man himself. What is 
known as physiological psychology is com- 
paratively a new science which is rapidly de- 
veloping many practical features, not the 
least of which is the movement which is be- 
ing earnestly promoted by Prof. Arthur 
MacDonald, specialist in the Bureau of Edu- 
cation at Washington, to establish under the 
supervision and control of the Department 
of the Interior a Psycho-Physical Labora- 
tory for sociological, educational and medico- 
scientific purposes. The purpose of such a 
laboratory is well set forth in a resolution 
which is being referred for favorable action 
to the leading bar associations, both state 
and national, all over the country. The 
draft of the resolution is as follows: 

Resolved, That we are in favor of the es- 
tablishment of a Psycho-Physical Laboratory 
in the Department of tbe Interior at Wash- 
ington, for the practical application of phys- 
iological psychology to sociological, juris- 
prudential and abnormal or pathological 
data, especially as found in institutions for 
the criminal, pauper and defective classes 
and in hospitals and also as way be observed 
in schools aud other institutions. 

‘‘A rigid and patient study of man,’’ says 
Prof. MacDonald, ‘‘must be based primarily 
upon the individual, who is the unit in so- 
ciety. If trustworthy knowledge is to be ob- 
tained, it must come from the study of large 
numbers of individuals. Such a laboratory 
is not in the least in competition with 
other psycho-physical laboratories in 
our country. Its purpose is to gather 
sociological, pathological, or abnormal 
data, as found especially in children and in 
criminal, pauper, and defective classes and 
in hospitals. Besides these data, it is de- 
sired to gather more specia] data with labor- 
atory instruments of precision, and to make 
such experiments or measurements as are 
generally considered of value, not only by 
psycho-physicists and anthropologists, but 
by physiological and pathological specialists. 
It is also desirable that the results of similar 





work in this country and Europe be collected, 
compared, and published from time to time. 
If we are ever to have sufficient definite knowl- 
edge of living human beings to become a 
science, it can only be done by the careful 
study of large numbers of individuals. The 
more thorough the study and the larger the 
number, the more useful such investigation 
can be made to society. We pay out millions 
to catch, try, and care for criminals, but 
give very little to study the causes that lead to 
crime. The study of man, to be of most 
utility, must be directed first to the causes 
of crime, pauperism, alchoholism, and other 
forms of abnormality. Todo this the indi- 
viduals themselves must be studied. As the 
seeds of evil are usually sown in childhood and 
youth, it is here that all investigation should 
commence, for there is little hope of making 
the world better if we do not seek the causes 
of social evils at their beginnings.’’ 

We earnestly share the sentiments of 
Prof. MacDonald and heartily indorse his 
efforts to induce the national government to 
establish a psycho-physical laboratory for the 
study of criminology and kindred subjects. 
Knowledge is power—a trite saying but 
one which has peculiar significance in this 
connection. One of the supremest objects 
of every government is absolute power within 
itself to suppress crime. ‘The severest pen- 
alties of law have been futile to deter the 
criminal inflamed by passionate anger or a 
burning lust for gold. The drunkard, the 
pauper and the criminal are creatures of cir- 
cumstance, education and heredity and the 
science that can tell us under what conditions 
these forces act in evolving the sbnormal 
man, would necessarily put into our hands 
the secret of how to change those conditions. 
We especially commend the _ resolution 
drafted by Prof. MacDonald to the favorable 
attention of bar associations all over the 
country. 








NOTES OF IMPORTANT DECISIONS 

CONTRACTS FOR FUTURE DELIVERY.—‘‘A de- 
cision of importance regarding the validity of 
contracts for future delivery,’’ says the Brad- 
street’s Journal, ‘‘was rendered by the Supreme 
Court of the United States in the case Clews v. 
Jamison. This was a suit to recover the differ- 
ence between the price at which the defendants, 
stock brokers in Chicago, agreed to purchase a 
certain number of. shares of stock and the price 
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at which it sold at auction after the defendants 
had declined to receive it. The action was dis- 
missed by the United States circuit court, whose 
decision was affirmed by the circuit court of ap- 
peals, in part on the ground that the contract 
was a gambling one. The supreme court re- 
versed the decisions below, holding that there 
was nothing in the contracts involved in the case, 
or in the evidence presented, from which it could 
be inferred that they fell within the statutes of 
Illinois on the subject of gambling. It was ad- 
mitted by all the parties to the suit that the trans- 
action was according to the rules of the Chicago 
Stock Exchange, which prohibited, under pen- 
alty of suspension, sales for mere collection of 
differences, and also provided that every sale 
must be one in good faith for the delivery, either 
present or future, of the article sold, and tha 
sales ‘for the account’ should be made upon the 
basis of an intended actual delivery of the stock 
at the time when due. The court declared that 
it would not say that these rules prevented gam- 
bling on the exchange, but if gambling were car- 
ried on it must be in violation of and not pur- 
suant to the rules. 

‘*Part of the opinion in the case enunciates so 
clearly and tersely the legal status of future con- 
tracts that it is worth while to direct special at- 
tention to it. The ground is taken that as a sale 
for future delivery is not on its face void, but is a 
perfectly legal and valid contract, it must be 
shown by him who attacks it that it was not in- 
tended to deliver the articles sold, and that noth- 
ing but the difference between the contract and 
the market price was to be paid by the parties to 
the contract. Moreover, the fact that at the time 
of making a contract for future delivery the 
party binding himself to sell has not the goods in 
his possession, and has no means of obtaining 
them for delivery or otherwise than by purchas- 
ing them after the contraet is made, does not in- 
validate the contract. In order to invalidate a 
contract as a wagering one, the court says, both 
parties must intend that, instead of the delivery 
of the article, there shall be a mere payment of 
the difference between the contract and the mar- 
ket price, and the proof must show that there 
was a mutual understanding that the transaction 
was to be a mere settlement of differences, or, in 
other words, a mere wagering contract. The 
doctrine here enunciated contains nothing that is 
novel tothe readers of these columns, but the 
statement of it by the highest court in the coun- 
try is deserving of being emphasized.” 

TORTS OF CHARITABLE INSTITU- 
TIONS MAINTAINED BY TAXATION. 


Introductory.—There is substantial unan- 
imity in the judicial denial of any liability on 
the part of what are familiarly known as 
‘*public institutions’’ for the torts of officers 
and employees thereof, on the ground that 











such institutions are to be regarded as gov- 
ernmental instrumentalities and therefore 
partake of the same immunity extended to 
other departments of the State, in its sover- 
eign capacity, or to those municipal or quasi- 
municipal corporations invested with such 
portions of the sovereignty of the State, as 
are essential to the performance of the func- 
tions of local government, unless some stat- 
ute has expressly admitted the liability of 
the institution or of tne State, or municipal 
or quasi-municipal corporation to respond in 
damages in actions of that nature. The 
grounds of this immunity are somtimes con- 
fused with the other and different grounds 
upon which immunity from liability in per- 
sonal injury cases is extended to charitable 
institutions endowed and maintained by 

. - mepeenee ere sewer arte enw crore 
private benevolence, but the distinction be- 
tween “The Theoties of immunity in the re- 
spective cases is nevertheless valid and sub- 
stantial, although occasionally obscured by 
the looseness of expression indulged in by 
some judges and the slovenliness in arrange- 
ment that mars the work of some writers of 
treatises. This distinction will be developed, 
and the doctrine formulated in this introduc- 
tion will be supported, by a review of the 
American decisions wherein liabilities of 
this nature were sought to be enforced 
against either; institutions maintained by 
State, city, or county taxation. 

State Institutions.—In Maia vy. Eastern 
State Hospital,' an administrator sued for 
damages for the death of his intestate alleg- 
ing the same to have been caused by the 
negligence of the defendant or its agents in 
requiring the intestate while a patient and 
inmate of the defendant’s hospital for the 


-insane to dig and excavate in the side of an 


embankment, the property of the defendant, 
without providing props or supports to pre- 
vent the overhanging earth from falling on 
him. It appeared from an examination of 
the statutes constituting the charter of the 
institution, that it was created for purely 
governmental purposes, and the court there- 
fore held that its ownership and control by 
the executive department of the common- 
wealth, made it a State agency for the pro- 
tection of society and for the promotion of 
the best interests of the unfortunate people 


197 Va. 507, 344 S. E. Rep. 617, 47 L. R. A. 577; 32 
Chicago Legal News, 166, No. 20, Jan. 6, 1900. 
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of the commonwealth of insane or disordered 
minds. The question whether the defend- 
ant, a public corporation, acting as a State 
agency, exercising exclusively governmental 
functions, was liable fur the injuries com- 
plained of in the declaration, was conse- 
quently decided in the negative. 

If the State interposes on bebalf of neg- 
lected and abandoned children within its con- 
fines in its capacity of parens patria and as- 
sumes their guardianship for the purpose of 
committing them to an industrial school con- 
ducted by a body corporate created by the 
general assembly and under the control and 
oversight thereof, maintained by State aid 
from taxation, such institution will be held 
to constitute an agency or instrumentality of 
the State, and its objects charitable. One 
committed to its care and custody for the 
purpose of securing the moral and physical 
training and education which it was its pur- 
pose to bestow, by training its inmates to 
the habits of industry and by instilling into 
their minds the principles of right living to 
the end that they might become useful citi- 
zens of the State, rather than fill its prisons 
and poorhouses, is not entitled to an action 
against the corporation to recover damages 
for an alleged cruel and inhuman 
beating resulting in permanent injuries, 
inflicted on him while an inmate of the 
institution by one of the servants and 
employees of the corporation, even 
though such employee was known to be 
unfit and incompetent for such services, but 
was nevertheless kept in its employ.? And 
although the court intimated that the fact 
that the institution, a house of refuge for 
homeless or destitute boys, was under the 
control of an incorporation whose affairs were 
intrusted to a board of twenty-four manag- 
ers, ten elected by members of the associa- 
tion, ten chosen by the mayor and city 
council of the city wherein the institution 
was located, and four appointed by the Gov- 
ernor, and the current expenses were de- 
frayed by appropriations by the city council, 
and legislative aid was also received from 
the State treasury, did not divest the de- 
fendant of the attributes of a private corpo- 


2 Williamson v. Louisville Industrial School of Re- 
form, 95 Ky. 25, 15 Ky. L. Rep. 629, 24S. W. Rep. 
1065, 23 L. R. A. 200, 44 Am. St. Rep. 243, 38 Cent. L. 
J. 426. 





ration, and clothe it with the immunity and 
privileges appertaining to public institutions, 
the court held nevertheless that the fact that 
the funds of the institution were “controlled 














by the managers solely for the - charitable 





purposes designated by the organic law, en- 
titled-such Corporation to all of the immuni- 


ties of-an-institution resting on an eleemo- 
synary foundation, where a liability was con- 
tended for by aninmate of such institution 
for damages resulting from an assault and 
battery inflicted by way of punishment by 
teachers employed by the institution.’ 
From the foregoing cases it would 
seem that State control or representa- 
tion in the management of any insti- 
tution whose purpose is charitable, to- 
gether with its maintenance in whole or in 
part by appropriations from the State treas- 
ury, will constitute it in the strictest sense a 
governmental instrumentality although it may 
possess and manage large amounts of prop- 
erty and be governed by corporate officers in 
almost all particulars like hospitals, asylums, 
homes, etc., of a similar kind, founded and 
sustained by private benevolence. 

City Hospitals.—Where the conduct and 
control of such institutions is committed ‘to 
the city wherein they are located or author- 
ity is given by the legislature for the estab- 
lishment and maintenance thereof by taxa- 
tion by the city, the management being com- 
mitted to a corporation similar to those con- 
ducting State institutions, the municipality 
and the corporation are both exempt from 
liability in the class of cases under discus- 
sion on the same theory of immunities recog- 
nized with reference to the State institution. 
In Richmond v. Long,‘ the plaintiff sued for 
the estimated value of a slave alleged to have 
been lost by neglect of proper custody and 
attendance while in the city hospita) to which 
he had been committed while suffering from 
small-pox, and from which he escaped and 
soon died by reason of exposure to the in- 
clemency of the weather, the city’s liability 
being predicated upon its proprietorship of 
the hospital. The court said that ‘‘in the 
passage of the ordinance establishing this 
hospital, the council, with whom are lodged 
all corporate powers and franchises, was 


3 Perry v. House of Refuge, 63 Md. 20, 52 Am. Rep- 


496. 
417 Gratt. 375, 94 Am. Dec. 461. 
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legislating by direction of law for the sani- 
tary police of the city and providing the us- 
ual accommodations and public charities for 
the care and cure of the deceased. Under 
such a state of facts to require the city to 
answer for the negligence or misconduct of 
the superintendent, matron, nurses or at- 
tendants of the hospital would seem to us to 
subvert the futdamental doctrines of the 
law as we understand and have sought to ex- 
pound them. If this recovery can be made, 
we do not perceive why by parity of reason- 
ing the State should not be made liable 
through its public functionaries in civil ac- 
tions at the suit of individuals or for losses 
occurring in the management of its depart- 
ments and public institutions under its im- 
mediate control and supervision.’’ 
Somewhat different phraseology is em- 
ployed by the court in the next case to which 
reference will be made, Mutraugh v. St. 
Louis,® the establishment and maintenance 
of a public hospital being held to be a corpo- 
rate function, ‘‘conferred upon the city for 
the public good’’ and not for private or cor- 
porate advantage, and the city consequently 
entitled to the same immunities from liability 
for injuries resulting from negligence or mis- 
feasance of the officers and servants of the 
institution extended to the State. Such im- 


munity not only constitutes an exception to, 


the general prirciples of law governing the 
relation of master and servant, but has also 
been extended under - circumstances that 
seem to constitute an important qualifica- 
tion to the rule that the owner of real estate 
is bound to take care that those who come 
upon his premises on his express or implied 
invitation must be protected against injury 
resulting from the unsafe condition of the 
premises, or from other perils, the existence 
of which the invited party had no reason to 
look for. Evidence of negligence on the 
part of the superintendent will not be suffi- 
cient to fix a liability if there is no evidence 
tending to show that he was not a suitable 
and proper person to be appointed to such 
position, where the negligence of such su- 
perintendent consisted in permitting the cov- 
ering of the stairs of the city hospital to 
continue in an unsafe condition, whereby the 


5 44 Mo. 479. 
6 Cooley on Torts, p. 648. 





plaintiff sustained personal injuries while on 
the premises, having rightfully come there to 
visit a paying patient in order to arrange for 
the latter’s removal from the hospital. The 
hospital in question was maintained by the 
city of Boston with such aid as might be de- 
rived from donations and dues received from 
paying patients, the trustees beingin a sense, 
managing agents merely, in maintaining the 
hospital, subject to the Jaws and ordinances 
of the city. The donations, if any were 
made, were required by law to be used ac- 
cording to the terms of the gift. The money 
appropriated by the city of Boston could not 
be legally used otherwise than according to 
the terms of the appropriation. Under the 
ordinances, the sums received from paying 
patients were required to be credited to the 
account of the hospital and used for the pur- 
pose of maintaining it in accordance with 
the special act constituting its charter. It 
was therefore held that the corporation of 
the trustees of the city hospital, of the city 
of Boston, had in fact, no property. In 
other words, said corporation was a mere 
agency of the city, and that municipality was 
with respect thereto a trustee of all such 
funds and property andin its management 
thereof exempt from the responsibilities and 
duties ordinarily consequent on ownership. 
‘*While this act’’ observed the court, ‘‘is a 
special and not a general statute and is per- 
missive and not imperative upon the part of 
the city with respect to the establishment of 
this institution, these distinctions do not ren- 
der the city liable for negligence in the man- 
agement of the hospital. The trustees are a 
body created for the performance ofa duty 
which under the authority of the statute the 
city of Boston has assumed for the benefit 
ofthe public and from the performance of 
which no profit or advantage is received 
either by the trustees or by the city. The 
trustees are, therefore, no more liable for 
the negligence of their officers and agents 
than the city would be.’’’ The officers, their 
employees and servants, invested with the 
management of such institutions, are not, 
with reference to the duty owing to the pub- 
lic, the agents or servants of the city. The 
city, therefore, is not liable for the death of 


7 Benton v. Trustees, City Hospital, 140 Mass. 13, 
1N.E. Rep. 836, 12 Am. & Eng. Corp. Cas. 625, 64 
Am. Rep. 436. . 
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a person caused by the negligence of the 
driver of an ambulance wagon, who was ap- 
pointed by the mayor under the provisions of 
a statute creating a department of public 
charities.® 

County Poor Farms — Asylums, etc.—As 
before indicated, the establishment, control 
and maintenance of various cbaritable insti- 
tutions has been committed in some instances, 
to the county. And generally, the county is 
charged with the police of the poor and dis- 
charge of the obligation to relieve paupers 
by establishing farms and work houses where 
they are collected and cared for, and when 
circumstances admit, set to useful labor. 
While engaged in discharging these duties, 
which are political or governmental in their 
nature, the county likewise enjoys immunity 
from liabilityintort. Therule of respondeat 
superior is inapplicable under such circum- 
stances. A county is not therefore liable to 
either the inmate of its hospital who sustains 
injuries from the unskillful treatment of its 
resident physician employed to treat the 
poor, or from the failure of the officers of the 
hospital to supply sufficient and wholesome 
food,® especially where it does not appear 
that the county commissioners were negli- 
gent in selecting such physician." The im- 
munity extended to the defendant institution 
or the municipal corporation or quasi-munic- 
ipal corporation managing and controlling 
the same, we may also observe here, without 
undue digression, constitutes an exception to 
the doctrine recognizing liability of the mas- 
ter for damages and injury consequent on the 
omission to give the servant due instruction 
and warning with respect to dangerous ma- 
chinery and other instrumentalities with 
whose hazards he is unacquainted or in whose 
use he is inexperienced. Thus where the 
plaintiff was engaged in operating a steam 
ironing machine belonging to the defendant, 
and used in the laundry department of the 
county insane asylum, an institution estab- 
lished by special act for the care of the 
county insane, which was conducted and con- 
trolled by the county board of supervisors, 
who appointed the warden and a board of 


8 Maximillian v. Mayor, etc. of City of New York, 
62 N. Y. 168, 20 Am. Rep. 468. 

9 Sherbourne v. Yuba County, 21 Cal. 113, 81 Am. 
Dee. 151. 

10 Sumner v. County of Dale, 103 Ind. 262, 2N. E. 
Rep. 725, 53 Am. Rep. 512. 





three trustees to whose immediate manage- 
ment the asylum was committed by the super- 
visors, subject to such regulations as that 
body should establish from time to time, the 
court held that the provisions of said charter 
contemplated the benefit primarily of the 
citizens of the county wherein said institu- 
tion was located. That the control and re- 
straint of the insane and criminal classes are 
equally necessary for the welfare and safety 
of the community. The defendant, one of 
the political divisions of the State, was en- 
gaged in the performance of that duty, a 
duty imposed upon every county in the State. 
It could discharge that duty either by em- 
ploying the State to care for its insane or 
care for them in an asylum within its own 
borders. In either case it was discharging a 
duty imposed upon it by law, and was not 
therefore liable to attendants and assistants 
employed in the asylum by the board of 
trustees for the negligence of said warden or 
trustees." When the case came before the 
court of appeals it was further held that the 
fact that the county shared with the State the 
burden of caring for the insané by withdraw- 
ing from the State institutions all indigent 
insane for whose maintenance it was liable, 
and secyred legislation requiring all pauper 
insane of the county to enter its own asylum, 
put the asylum and the county on the same 
footing as the State with respect to liability 
for torts ia such institution. When an in- 
sane person is deprived of his liberty and the 
custody of his property, placed in close con- 
finement and separated from family and 
friends, it is an extreme exercise of the police 
power by the State or some political division 
thereof, for the protection of society, and to 
promote the best interests of the unfortunate 
citizens who may be victims of mental aliena- 
tion. It therefore follows that the county of 
Monroe, while acting under the statutes re- 
ferred to, was engaged in the discharge of a 
most important public duty, and conse- 
quently not liable to plaintiff in damages 
by reason of her injuries."2 The warden and 
trustees were in no legal sense, it was held, 
agents of the county, but were public officers 
engaged in the discharge of duties which in- 
volved the exercise of the police power, and 


11 Hughes v. Monroe County, 29 N. Y. Supp. 495. 
12 Hughes v. County of Monroe, 147 N. Y. 49, 41 N. 
E. Rep. 407, 89 L. R. A. 33, 41 Cent. L. J. 386. 
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in which the general public were interested. 
* * * The non-liability of counties, ard 
also of municipalities, and other corpora- 
tions having special charters for the acts of 
their officers when engaged in the discharge 
of public duties, and to that extent exercis- 
ing acts of sovereignty, is established by 
many cases. For damages caused by the 
maltreatment of a person committed to jail 
by the ordinary preparatory to being sent to 
the lunatic asylum under a statute governing 
the proceedings to confine a lunatic at the 
instance of third persons, a county was held 
not liable. It was said that the injured per- 
son must sue the jailer, sheriff, or those who 
maltreated him while in jail. In this case 
the plaintiff’s limbs were so badly frozen 
that one of his legs had to be amputated, 
and the toes on his other foot were frozen 
off.}* 

A town is not liable for the negligence of 
a physician, who being placed in charge of 
its pest house, by its selectmen, during an 
epidemic of small-pox, permits a nurse to go 
forth without disinfection, whereby the dis- 
ease is communicated to third parties." Nor 
for the negligence generally of persons con- 
nected with its sanitary service or hospitals 
in procuring the assistance of a passer-by in 
removing a coffin containing the corpse of a 
small-pox patient from the house in which he 
lay with that disease, without informing 
such passer-by of the existence of infection, 
whereby the plaintiff contracts the same and 
communicates the contagion to his family 
resulting in the death of two of his children.” 
A liability has however been worked out by 
the court in a case almost identical with that 
of Maia’s Admr. v. Hospital,'* on the theory 
that the county controlling the institution is 
not entitled to immunity from liability in 
case of a neglect of those obligations which 
the county is held to have incurred when a 
special duty is imposed on it, with its con- 
sent, express or implied, or a special author- 
ity is conferred on it at its request. In 
either alternative it is held that the county is 
subject to the same liability for the neglect 
of those special duties to which private cor- 


13 Wilson v. Farmer County, 74 Ga. 818. 


14 Brown v. Vinalhaven, 65 Me. 402,20 Am. Rep.” 


709. 
15 Ogg v. Lansing, 35 Iowa, 495, 14 Am. Rep. 499. 
16 97 Va. 507, 34 S. E. Rep. 617, 47 L. R. A. 577. 





porations would be if the same duties were 
imposed by the authority conferred on them, 
including their liability for the wrongful neg- 
lect as well as the wrongful act of their offi- 
cers and agents. The conclusion reached in 
the case in which the above proposition was 
announced, does not seem to be supported 
by the logic of-the court. The care of 
paupers was assuredly one of the duties de- 
volving apon it under general law. If, there- 
fore, the county saw fit to discharge that 
duty with respect to the pauper insane by 
establishing and maintaining a hospital where 
all of them could be cared for, separate from 
other dependents. it would seem that the as- 
sumption of a special duty imposed upon it 
by its consent, or its voluntary perform- 
ance thereof, was apparent rather than 
real. In any event there was a public gov- 
ernmental duty to be performed, and I can- 
not understand why the performance in one 
manner should have worked to impose liabil- 
ity where no liability would have been in- 
curred in the event of an accident occurring 
in the course of the performance of the duty 
in question, 7. e., the care of the indigent 
insane, in another and perhaps, less humane 
manner. The action was based on the al- 
leged negligence of the county in permitting 
a contractor who was employed to lay certain 
water pipe to the county asylum, the work 
being done under the supervision of the 
county engineer, to carry on said work in a 
dangerous way by failing to require him to 
shore up the sides of the trench being dug 
on the grounds of the asylum, by reason of 
which alleged wrongful act, neglect and de- 
fault, of the county, by its supervising en- 
gineer, then and there present, and directing 
the work, the sides of the trench caved in on 
and suffocated plaintiff’s son, one of the 
workmen engaged thereon. The liability of 
the county was predicated upon the proposi- 
tion that the duty in the performance of 
which the county was engaged, was not one 
imposed by general law on all counties, but a 
self-imposed one, and that quoad hoc the 
county was a private corporation engaged in 
a private enterprise, more especially as the 
work was being done on its own property, 
and therefore governed by the same rules as 
to its liability.” The distinction attempted 


17 Hannon v. St. Louis Co., 62 Mo. 313, 15 Am. Law 
Reg. (N. S.) 664. 
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to be drawn by the court with respect to the 
consequences flowing from the performance 
of a duty imposed by general law, on all the 
counties, of the State, and those flowing 
from the performance of self-imposed one, 
was not, ultimately and exclusively, of de- 
termining weight with the court, for in the 
concluding portion of the opinion the decis- 
ion is impliedly, in part at least, based upon 
the consideration that the accident and in- 
jury occurred in consequence of the negli- 
gent use of its own property, the court ob- 
serving that ‘‘the admitted facts of the case 
disclose no sound reason * * * why the 
county in respect to its owa property should 
not be held amenable to the same rules as 
would certainly prevail were a municipal or 
private corporation or an individual a party 
defendant.’’ But as we have already seen 
above, neither the institution itself nor the 
city managing and controlling it, incur any 
liability under such a state of facts, and the 
decision in Hannon v. St. Louis, is conse- 
quently so shaken by its conflict with the 
opinions entertained by so many other emi- 
nent jurisdictions as to make it highly un- 
likely that it will ever be recognized as au- 
thority or given any considerable weight out- 
side the State in which it was rendered. 

It will appear from an examination of the 
cases cited in this article that the doctrine of 
the non-liability of charitable and eleemosy- 
nary institutions for torts resulting in per- 
sonal injuries and death is a consequence of 
the developmentin America of the principles 
formulated in the earlier English cases. But 
while we have adhered to the doctrine as 
often as a case involving it has come before 
our courts for decision, with the exception 
of the Missouri decision noted above, the 
courts of England and the colonies have dis- 
carded it. The leading English cases over- 
ruling Holiday v. St. Leonards,’* as an au- 
thority for the exception to the rule of re- 
spondeat superior in the case of a servant 
employed by a corporation engaged in pub- 
lic or charitable purposes, now hold” that 
whosoever undertakes the performance of or 
is bound to perform duties, whether they are 
duties imposed by reason of the possession 
of property, or by the assumption of an 


1811 C. B. (N.S.) 192. 
19 Foreman y. Mayor, etc., L. R. 6Q. B. 214; Gil- 
bert v. Trinity House, 17 Q. B. Div. 795. 





office, or however they may arise, is liable 
for injuries caused by his negligent dis- 
charge of those duties. It matters not 
whether he makes money as a profit by 
means of discharging the duties or whether 
it be a corporation or an individual who has 
undertaken tg discharge them. It is also 
immaterial whether a person is guilty of neg- 
ligence by himself or by his servants. If he 
elects to perform the duties by servants, if 
in the nature of things he is obliged to per- 
form the duty by employing servants, he ‘‘is 
responsible for their acts in the same way 
that he is responsible for his own.’’ The 
modern English doctrine was applied in New 
Brunswick in an action for injuries caused to 
a hospital patient, the injuries being inflicted 
by negligent failure to supply the necessary 
medical and surgical attention. The ques- 
tions were raised by a demurrer to the dec- 
laration. The court held that the duty that 
the defendant owed to the plaintiff was ad- 
mitted by the demurrer, and a breach of that 
duty by the negligent failure to supply the 
medical or surgical attendance which he had 
the right to have supplied, was also ad- 
mitted, and therefore the claim that the duty 
imposed upon the defendant was in fact ful- 
filled by exercising due care in the selection 
of physicians, and in having necessary ap- 
pliances, etc., was not in the case, for such 
facts, if they so appear, should be set forth 
by way of plea, that admitting the defend- 
ant to be a public charitable institution, that 
fact does not exempt it from an action for 
negligenve. A public charitable institution 
is liable to be sued for negligence.” And in 
Breux v. Montreal City Hospital,”! it is held 
that a hospital is responsible for the com- 
munication of disease to a person occupying 
an adjacent building where the disease is 
communicated through negligence in the 
operation of a scarlet fever department, and 
the disinfecting of the clothing of the fever 
patients in a shed adjoining, which forms 
part of the hospital premises, and where such 
fever hospital is operated under the control 
of the city, the latter is also responsible. 
Danville, Ill. Wm. B. Morris. 


20 Donaldson v. Commissioners of the General Pub- 
lic Hospital, 30 New Brunswick, 279. 
21 Q. L. R. 9 Super. Ct. 503. 








68 CENTRAL 


LAW 


JOURNAL. No. 4 








ILLEGITIMACY—RECOGNITION BY FATHER. 


ALSTON v. ALSTON. 


Supreme Court of Iowa, May 14, 1901]. 

1. Where an illegitimate child was adopted and 
raised by a man and wife for a consigeration paid by 
the father, their declarations are admissible as to the 
child’s relationship and paternity, as within the ex- 
ception to the general rule of evidence admitting 
hearsay in cases of pedigree. 

2. Evidence showed that a putative father visited 
plaintiff on various occasions, spoke to him as his son, 
and was addressed by him as a son would address a 
father. The father often referred to him as his son, 
placed him with a family for adoption, took a special 
interest in him during his sickness, and not long be- 
fore his death gave him a warranty deed for 120 acres 
of land, for the expressed consideration of one dol- 
lar. The father knew that plaintiff was reputed to 
be his son, but never repudiated the relationship. 
None of the witnesses who testified that they had 
never heard that theffather had such a son were ac- 
quainted with the son. Held, sufficient to show that 
plaintiff was the son of the putative father, and that 
he was generally and notoriously recognized by him 
as such. 


Action for partition. Defendants William E. 
Alston, Mary M. Vote and Henry C. Alston, are 
alleged to be heirs of William Alston, who died 
intestate in 1896, seised in fee of the real estate 
described in the petition. The plaintiff William 
D. Alston alleges that he is a natural son of said 
William Alston, deceased, recognized by him as 
such during his lifetime, and plaintiff claims, 
therefore, to be entitled to share equally in the 
real estate of the father with the three legitimate 
heirs, and he asks partition accordingly. The 
joint plaintiff, Margaret A. Alston, is the wife of 
William D. Alston, and the joint defendant, Anna 
A. Alston, is the wife of Henry C. Alston, and 
their interests in the suit are only their inchoate 
rights of dower. For purposes of reference in 
the following opinion, William D. Alston will be 
treated as sole plaintiff, and the three legitimate 
children of William Alston will be treated as the 
defendants. Plaintiff’s bill was dismissed upon 
its merits, and he appeals. Reversed. 

McCLAIN, J.: Appellees insisted in the lower 
court,and still contend here, that appellant cannot 
have hisright as an heir entitled to inherit by rea- 
son of illegitimate parentage and recognition de- 
termined in a partition suit, and that he must first 
establish in some other proceeding the fact of 
heirship. It is not questioned that one who 
claims as legitimate heir may bring a suit for 
partition against other heirs in possession of the 
real property of the common ancestor, and estab- 
lish his right by proof that heisan heir. An 
illegitimate child, when recognized as required 
by statute, is an heir in the same sense as a legiti- 
mate child. In each case the plaintiff must show 
his relationship to the ancestor, and further, the 
illegitimate must show recognition. ‘For the 
purpose of inheritance, an illegitimate child, 





when recognized, stands on precisely the same 
footing as if it were legitimate. If the father dies 
intestate, both inherit, and such right can only 
be cut off by the will of the father, which is 
equally etfective as to both classes of children.”’ 
Milburn v. Milburn, 60 Iowa, 411, 14 N. W. Rep. 
204. In this case the question was whether the 
subsequent birth and recognition of an illegiti- 
mate child would have the same effect as the sub- 
sequent birth of a legitimate child in revoking a 
will, and it was held that it would. We think 
the reasoning is fully applicable here. See also 
McGuire v. Brown, 41 Iowa, 650; Johnson v. 
Bodine, 108 Iowa, 594, 79 N. W. Rep. 348; In- 
vestment Co. v. Caldwell, 152 U.S. 65, 14 Sup.- 
Ct. Rep. 504, 38 L. Ed. 356. We see no reason 
why plaintiff may not, in this proceeding, allege 
and prove, if he can, that he is the illegitimate 
son of William Alston, and that he has been rec- 
ognized as required by statute to entitle him to 
inherit. 

Prior to the adoption of the Code of 1851, the 
rule of the common law was in force in this state 
precluding inheritance by illegitimates from the 
father under any circumstances, and in that Code 
provisions similar to those now in force were in- 
corporated, by which illegitimates might inherit 
from the father when recognized by him as his 
children, as there specified. These provisions 
have been substantially in force ever since. 
Plaintiff was born some years prior to the adop- 
tion of the Code of 1851, and some of the evi- 
dence relating to recognition refers to acts and 
conversations of William Alston prior to the 
adoption of the Code. Appellees insist that evi- 
dence of recognition must be strictly limited to 
acts and conversations subsequent to the time 
when such recognition would, by law, entitle the 
plaintiff, if an illegitimate son, to inherit. For 
this contention they cite the case of Hartinger v. 
Ferring (C. C.), 24 Fed. Rep. 15, in which the 
Cireuit Court of the United States for the North- 
ern District of lowa reacbed the conclusion con- 
tended for, but we think this position is untena- 
ble. The legislature, having the right to deter- 
mine the rules of inheritance in accordance with 
which the property of persons subsequently dying 
shall be distributed, may provide as it sees fit 
with reference to who shall be heirs. There is 
no vested right to inherit until the death of the 
ancestor. It may, therefore, be provided that 
illegitimate children already born and recognized 
shall be considered heirs. The recognition con- 
templated by the statute is not recognition as 
prospective heir, but recognition as an illegiti- 
mate child; and whoever fulfills the conditions 
of the statute as to the right to inherit, existing 
at the time of the death of the ancestor, is entitled 
to inherit under the statute. Tbere is nothing in 
the language indicating that it was to be applica- 
ble to such recognition as should afterwards be 
made. It describes a class of persons, and de- 
clares that persons of that description shall in- 
herit; it does not refer to or create a status. It 
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is prospective in its operation as to the right, but 
there is nothing to suggest that persons of the 
class described—that is, illegitimates already 
recognized—shall not inherit under it. It would 
be just as reasonable to limit the provisions of 
the statute to illegitimates afterwards begotten 
and born as to so limit it to illegitimates after- 
wards recognized, and it would be just as reason- 
able in the one case as in the other, to argue that 
to adopt a constiuction making it applicable to 
existing illegitimate children would be to give 
the statute a retrospective effect. But it is not 
contended by appellees that the statute is to be 
limited to illegitimates subsequently begotten 
and born. The cases of Brown v. Bellmarde, 3 
Kan. 53, and Stevenson’s Heirs v. Sullivant, 5 
Wheat. 207, 5 L. Ed. 70, as well as the case of 
Rice v. Efford,3 Hen. & M. 225, on which the 
latter of these two cases is based, all relate to in- 
heritance by illegitimates under a statute passed 
after the death of the ancestor, and whatever 
language may have been used apparently sup- 
porting the decision in Hartinger v. Ferring, 
supra, must be regarded as pure dictum. Van 
Horn v. Van Horn, 107 Iowa, 257, 77 N. W. Rep. 
846, 45 L. R. A. 93, was a case in which plaintiff, 
claiming to be an illegitimate born and recognized 
in New Jersey, sought to establish his right to 
inherit property in Iowa; and defendant con- 
tended that indsmuch as, by the laws of New 
Jersey, an illegitimate son could not inherit the 
property of the father, his.birth and recognition 
in New Jersey would not entitle him to inherit 
under the laws of Iowa; but this court says: 
‘The sole inquiry here is, is he (the plaintiff) en- 
titled to inherit the real estate and personal prop- 
erty situated in this state, under the facts pre- 
sented in evidence? Our conclusion is that the 
laws of New Jersey are wholly immaterial to this 
inquiry.”’ Certainly there is no more reason for 
allowing proof of birth and recognition in a state 
where those facts do not entitle the illegitimate 
to inherit than for admitting proof of birth and 
recognition in lowa prior to the time when the 
statutes of this state made those facts suflicient 
to entitle the illegitimate to inherit. We are of 
the opinion, therefore, that evidence of acts and 
conversations on the part of William Alston, 
tending to show recognition by him of plaintiff as 
his illegitimate child prior to the adoption of the 
Code of 1851, may be considered. 

Before discussing, however, the evidence of 
William Alston’s recognition of plaintiff, it is 
necessary to consider what evidence, if any, there 
is as to paternity; for the defendants’ counsel in- 
sist that, even though William Alston supposed 
plaintiff to be his son, still, if he was not in facta 
son, then he could not inherit, and counsel object 
to much of the evidence with reference to patern- 
ity of plaintiff, on the ground that it is mere 
hearsay, and notadmissible. But it is well set- 
tled that some evidence which would in general 
be excluded as hearsay, is admissible on the sub- 
ject of relationship. Prof. Greenleaf states that 





hearsay in regard to relationship is admitted in 
cases of pedigree, the principal question in such 
cases being that of the parentage or descent of 
the individual, and he says that ‘in order to 
ascertain this fact, it is material to know how he 
(the person in question) was acknowledged and 
treated by those who were interested in him or 
sustained towards him any relations of blood or 
affinity.”” And while he states the rule in gen- 
eral as limiting evidence of declarations on this 
subject to those of deceased persons who were re- 
lated by blood or marriage to the person in ques- 
tion, it is evident that the relationship insisted 
upon is that which will give rise to an interest 
justifying the assumption that the person who 
made the declaration would know the fact by 
general reputation in the family and among per- 
sons likely to be reliably informed. 1 Greenl. 
Ev. 103; and see Jones, Ev., § 316, and an article 
in 37 Alb. Law J. 130. In a leading case on the 
subject, Lord Chancellor Eldon says: ‘‘Declara- 
tions in the family, descriptions in wills, descrip- 
tions upon monuments, descriptions in Bibles and 
registration books, all are admitted upon the 
principle that they are the natural effusions of a 
party who must know the truth, and who speaks 
upon an occasion when his mind stands in an even 
position, without any temptation to exceed or 
fall short of the truth;’’ and further, that the 
‘‘tradition must be from persons having sueha 
connection with the party to whom it relates that 
it is natural and likely, from their domestic hab- 
its and connections, that they are speaking the 
truth, and that they could not be mistaken.” 
Whitelocke v. Baker, 13 Ves. 514. In another 
case, Lord Chancellor Erskin held that the defi- 
nite relationship of the person who made the 
declaration to the person about whose paternity 
it was made need not be established. ‘It 
is sufficient if he says, ‘A is his relation,’ without 
tating the particular degree, which, perhaps, he 
could not tellif asked; but itis evidence, from 
the interest of that person in knowing the fam- 
ily.” Vowles v. Young, 13 Ves. 140, 147. And 
in this last case the declaration of a husband as 
to the legitimacy or illegitimacy of his wife, was 
permitted tobe shown. Declarations as to the 
patenity ofachild made by the father and 
mother in their lifetime may be shown, and cir- 
cumstances indicating a recognition of the rela- 
tionship on their part. Goodright v. Moss, 2 
Cowp.591. ‘The declarations of a member of the 
family ora relative are admissible, although 
such person cannot be presumed to have known 
of his own personal knowledge the particular 
facts of which be speaks, and must have made 
the statement upon information derived from 
others. Jewell’s Lessees v. Jewell, 1 How. 219, 
231, 11 L. Ed. 108; Futter v. Randall, 2 Moore & 
P. 20; People v. Insurance Co., 25 Wend. 205, 
209; Copes v. Pearce, 7 Gill, 264; Craufurd v. 
Blackburn, 17 Md. 49, 77 Am. Dec. 323; North- 
rop v. Hale, 76 Me. 306,49 Am. Rep. 615. Of 
course, facts which might be shown by proof of 
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declarations of a person deceased may be shown 
by the testimony of the same person living. so 
that a witness may testify as to who is his father or 
as to his age, although, of course, he cannot know 
these matters by personal knowledge. Webb v. 
Richardson, 42 Vt. 465; Houlton v. Mantueffel, 
51 Minn. 185,53 N. W. Rep. 541; Cheever v. 
Congdon, 34 Mich. 296. 

With these principles to guide us, and contin- 
ing ourselves to the consideration of direct testi- 
mony, and such hearsay only as is authorized to 
be received by the well-settled principles above 
‘announced, we find that the plaintiff is the son of 
@etavia Daniels, and was born in December, 
1848, at the home of her brother, in Jefferson 
county, about 12 miles west of Fairfield; that not 
long prior to this time she had been working in a 
ihatel in Fairfield; that William Alston was then 
residing in Fairfield, and continued to reside 
there, substantially without intermission, until the 
time of his death; that William Alston and 
Octavia Daniels were acquainted with each other 
at that time; that each of them was then unmar- 
ried; that William Alston intermarried with the 
mother of defendants soon after the birth of 
plaintiff; that Octavia Daniels intermarried with 
one Bradley in 1845, at Agency City, in an ad- 
joining county, where she continued to reside 
until her death, in 1881; that within a few months 
after his birth, and under an arrangement by Wil- 
liam Alston for a consideration paid, plaintiff was 
taken to raise by Mr. and Mrs. De France, who 
lived about seven miles north of Fairfield; that 
plaintiff lived with the De Frances as a member 
of their family until the death of Mr. De France, 
and the marriage of Mrs. De France to one Hite, 
and with the Hites until the death of both of 
them; that he was recognized by his mother as 
her son, and was declared by her to be the son of 
William Alston; that Mr.and Mrs. De France de- 
clared him to be theson of William Alston; 
and that’ his _ alf-sister. the daughter 
of his mother by her marriage with Brad- 
ley, knew him as her half-brother, and as the 
son of William Alston. With reference to the 
declarations of Mr. and Mrs. De France, they do 
not come strictly within the rule requiring such 
declarations to be by a relative by blood or mar- 
riage, but it was their family in which plaintiff 
was brought up, and we hold that their declara- 
tions are admissible by reason of such relation- 
ship. It isto be borne in mind that it is not the 
facts which declarants knew of their own knowl- 
edge alone that may be established by such dec- 
larations, but the facts of relationship and pa- 
ternity, and that such declarations are admissible, 
although they relate only to matters of reputation 
in the family. It is to be borne in mind, also, 
that there isno possible question in regard to 
identity. The plaintiff from infancy was known 
as William D. Alston. He was enrolled by that 
name when, as a youth, he joined a church, and 
he continued to be known uninterruptedly by that 
name. There is no pretense that he was known 





as the son of Mr. and Mrs. De France. He con- 
tinued to reside with his foster parents until their 
death, and afterwards in the neighborhood, until 
he was more than 30 years of age, and there are 
many witnesses who testify that they know him 
now as the same person whom they knew as the 
foster son of the De Frances. It seems to us that 
the facts are too numerous, and the evidence too 
strong, and based on the direct testimony of too 
many witnesses, to be questioned. It is import- 
ant also, as explaining lack of direct evidence of 
some important facts, that all the parties imme- 
diately concerned are dead,—William Alston, 
plaintiff's mother, this mother’s brother, and his 
wife, at whose home the child was born, the 
husband of the mother, and Mr. and Mrs. De 
France. The law does not refuse to receive ad- 
missible evidence simply because other evidence 
which would be more satisfactory is unattaina- 
ble. The very reason for admitting hearsay evi- 
dence on such occasions is that ‘‘it is the best 
evidence the nature of the case admits, and be- 
cause greater evils are apprehended from the 
rejection of such evidence than its admission.” 
Jackson v. King, 5 Cow. 237, 15 Am. Dec. 468. 
And see Carter v. Montgomery, 2 Tenn. Ch. 216, 
227; Fulkerson v. Holmes, 117 U. 8S. 389, 397, 6 
Sup. Ct. Rep. 780, 29 L. Ed. 915; Eisenlord v. 
Clum, 126 N. Y. 552, 27 N. E. Rep. 1024, 12 L. 
R. A. 836; Johnston v. Todd, 5 Beav. 597. 

By Code, § 3385, the illegitimate son, in 
order to inherit from his father, unless the pa- 
ternity is proven during the father's life, must 
have been recognized by him as his child, and 
“such recognition must have been general and 
notorious, or else in writing.’’ The last question 
for our consideration, then, is whether the evi- 
dence shows general and public recognition by 
William Alston of plaintiff as his son. Whatis 
required is not that the father shall have recog- 
nized the illegitimate as entitled to inherit, but 
only that he shall have recognized him as his 
ehild. Van Horn v. Van Horn, 107 Iowa, 247, 77 
N. W. Rep. 846, 45 L. R. A. 93; Watson v. Rich- 
ardson (Iowa), 80 N. W. Rep. 407; Crane v. 
Crane, 31 Lowa, 296. Now, the evidence in this 
case shows, practically without contradiction, that 
William Alston, on several occasions, visited the 
home of Mr. and Mrs. De France when the 
plaintiff was there as a child, spoke to bim as his 
son, was addressed by him as a son would ad- 
dress a father, took a special interest in him ata 
time when he was seriously sick, referred to him 
as his son in cunversations with the half-sister 
and with others, and, finally. not many years be- 
fore his death, executed and delivered to him a 
warranty deed for 120 acres of land for the ex- 
pressed consideration of one dollar. It appears 
that William Alston was not a man inclined to be 
communicative, even to his friends, about his do- 
mestic affairs, and he very naturally did not 
speak without some occasion to do so of his ille- 
gitimate son; butitis significant that he knew 
that his son was called by that name, and that he 
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never by any action, so faras is shown by the 
testimony of either plaintiff's or defendants’ wit- 
nesses, repudiated the relationship. When spoken 
to in regard to plaintiff as his son, he never de- 
nied the fact, but on various occasions spoke with 
apparent interest and concern in regard to his 
welfare. Defendants’ counsel contend that ex- 
pressions attributed to William Alston may be 


explained onthe ground of an interest in the 


plaintiff arising from some other cause than that 
of paternity, but it appears that on several occas- 
ions persons who were friends or acquaintances 
of William Alston's spoke to him or joked him 
about plaintiff being bis natura} son, thus indi- 
eating to him that it was a matter of public com- 
ment; and, in view of these facts, acts and con- 
versations on his part thereafter, evidencing an 
interest in the plaintiff. may properly be con- 
strued into a public and general recognition, 
although, standing alone and apart from the fact 
of this general belief as known to him, they 
would not require such an interpretation. But 
the decision of the case does not depend upon 
the construction of equivocal acts. There is di- 
rect evidence of unequivocal recognition. Many 
witnesses were introduced by defendants, who 
testified that they were well acquainted with 
William Alston, and acquainted in Fairfield and 
the neighborhood, and that they never heard of 
William Alston having an illegitimate son; but it 
is important to notice that in nearly every case 
they were persons who were not acquainted with 
the plaintiff. The fact that William Alston did 
not speak to such persons in regard to the plaint- 
iff as his son is not to be wondered at, and does 
not tend to overcome the evidence introduced by 
plaintiff tending to show public and general re- 
cognition. With reference to similar evidence, 
this court has recently said that witnesses called 
to negative the fact of recognition were ‘‘ac- 
quaintances of the family, to whom he would not 
be likely to disclose his relations with this woman 
[the mother of the illegitimate child], and their 
evidence throws little light upon Comb’s [the 
father] relationship with her or her offspring.” 
Brown v. Iowa Legion of Honor, 107 Iowa, 439, 
444, 78 N. W. Rep.73. In Blair v. Howell, 68 
Iowa, 619, 28 N. W. Rep. 199, itis spoken of as a 
significant fact as bearing upon recognition that 
the illegitimate child whose recognition was in 
question in that case ‘‘had no other ostensible 
parentage, and Bowen well knew this, and knew 
that others knew it.” And the court in that case 
says that, Bowen's general bearing towards the 
child ‘tbeing such as involved a recognition, it 
follows that the recognition was general.’’ 
Without claiming that in all respects the acts of 
recognition in the case we now have before us 
were as conclusive as those referred to in the 
case just cited, we think that the view taken by 
the court of the evidence in that case is very ap- 
plicable to thisone. In Watson v. Richardson 
(Iowa). 80 N. W. Rep. 407, the court denied to 
claimant the right to inherit on the ground that 





the evidence did not show a general recognition, 
but the actsof the putative father there relied 
upon were less persuasive in their character than 
those shown in this case; and the same may be 
said of Markey v. Markey (Iowa), 79 N. W. Rep. 
258.. In thiscase there is no reasonable ground 
to disbelieve the witnesses for plaintiff as to the 
material facts sought to he established. There 
are inconsistencies in their testimony in refer- 
ence to other facts and circumstances which may 
be easily accounted for by the remoteness in time 
of the matters with reference to which they tes- 
tify, without discredit to their truthfulness; and 
we may extend, as we do, equal credence to the 
testimony of defendant’s witnesses, without tind- 
ing that the credibility of the evidence of plaint- 
iff's witnesses is, in any material respect, im- 
paired. If our conclusion were based upon the 
credit to be given particular witnesses as to facts 
contradicted by other witnesses, we should feel 
impelled to give great weight to the conclusions 
of the trial judge, before whom a considerable 
part of the testimony was taken in open court; 
but his finding for defendants was avowedly 
reached by the exclusion of a large part of the 
testimony as incompetent, because hearsay, 
whereas we find that much of the hearsay evi- 
dence was entitled to vonsideration, under the 
rule which we have already considered.’ We 
therefore find that plaintiff is the son of William 
Alston, and that he was generally and notoriously 
recognized by him as such. Reversed. 


Nore.—Legitemation and Recognition of a Bastard 
Child by its Father.—Legitimation of bastards either 
by subsequent marriage or by act or presumption of 
law is nothing but a fiction of the law which con 
siders such offspring as enjoying the same rights and 
having the same standing as legitimate children. At 
common law the lot of one born out of wedlock was 
exceedingly hard. Being of kin to no one he could 
not be an heir, nor could he have heirs, save those of 
his own body. Moreover he could never be legiti- 
mated, except, possibly, in extreme cases by Act of 
Parliament. 1 Black, Com. 459. In nearly every 
state of the Union the stern rule of the common law 
has been abrogated, and legitimation is made pos- 
sible by subsequent marriage of the parent or recog: 
nition by the putative father, or both. An examina- 
tion of some of the most important cases will not be 
without value as determining just how far this in- 
dulgence, under modern statutory enactments can be 
carried. That the legislature of a state possesses the 
power by special act to make bastard children legiti- 
mate and capable of inheriting has been decided in 
the following cases: Beall v. Beall, 8 Ga. 210; Perry 
v. Newson, 86 U. S. 28; McGunnigle v. McKee, 77 Pa. 
St. 81, 18 Am. Rep. 428. Subsequent marriage will 
in most states legitimate children who were born be- 
fore marriage. Brock v. State, 85 Ind. 397; Hunter 
vy. Whitworth, 9 Ala..965; Acams v. Adams, 36 Ga. 
236; Carroll v. Carroll, 20 Tex. 781; Dannelli v. Dan- 
nelli, 67 Ky. 51; Smith v. Perry, 80 Va. 563; State v. 
Lavin, 80 Iowa, 555; Monson vy. Palmer, 8 Allen 
(Mass.), 551; Rockingbam v. Mount Holly, 26 Vt. 653; 
Hunt v. Hunt, 37 Me. 338. Legitimation by recogni- 
tion or acknowledgment of the father is the question 
discussed by the court in the principal case, and one 
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which deserves careful consideration. In a fewer 
number of states this is made possible by statute. 

It is asad commentary on modern civilization that 
illegitimacy is more common to day than ever before, 
especially in the larger cities. It is therefore not un- 
likely that the question of legitimacy and legitima- 
tion will arise more frequently in the future than 
they have in the past. 

In the first place we notice that the statutes relat- 
ing to the recognition and adoption of illegitimate 
children are to be liberally construed, except as to 
proof of paternity required. Jn re Jessup, 81 Cal. 
408, 21 Pac. Rep. 976. In this case petitioner was 
shown to be the illegitimate son of the testator J. 
Many witnesses testified that J had taken charge of 
him from his birth, named him after a favorite uncle, 
provided him with the best nurses, seut him to school 
and college, dressed him expensively, often spoke of 
him and introduced him to his friends as bis son, 
often declared his intention to leave him ali bis prop- 
erty, and always manifested much aff: ction for him. 
On the other hand petitioner was keptin the family 
of acolored woman, whose mother had nursed him, 
and went by ber name. J was never married, por 
had what could be called a home, he living much of 
the time with a mistress; and it appeared that he did 
not have petitioner assume bis (J’s) name, because 
he feared interference from the mother’s family. A 
number of bis business aud social acquaintances tes 
tified that they never beard bim speak of baving a 
son, but it appeared tbat he was a reticent man. 
Held that the evidence justified the fiuding that J 
adopted him under the statute *tby publicly acknowl- 
edging the child as his own, receiving it as such into 
his family, and other‘vise treating it as if it were a 
legitimate child.”” The status of a bastard witb refer- 
ence to its legitimation by the acts of the father are 
determinable by the laws of the latter’s domicile, and 
not by the laws of the dumicile of the child and 
mother. Blythe v. Ayres, 96 Cal. 53z, 31 Pac. Rep. 
015, affirmed 102 Cal. 254, 86 Pac. Rep. 822. In this 
case plaintiff’s putative father was at all times dom 
iciled in California, her motber at all times domiciled 
in England, and plaintiff was born in England, and 
resided there continuously till her father’s death. 
The court held that as the father was domiciled in 
California, both at the time of her birth, and at the 
time he performed acts alleged to have resulted in 
her legitimation, and as California laws authorize the 
legitimation of bastards by the doing of ce: tain acts, 
plaintiff was at all times possessed of capacity tor 
legitimation under the statute. See also Lingen v. 
Lingen, 45 Ala. 410, where it was held that, under a 
statute regulating the legitimation of ba-tai ds, a child 
of parents never married, legittmat:d by the laws of 
a foreign countiy, cannot inherit real estate in Ala- 
bama, and the fact that the child was vegotten in 
Alabama did not alter tbe case; also the case of Wil- 
liams v. Kimball, 85 Ala. 49,16 South. Rep. 288, 48 
Am. St. Rep. 2388, where it was held that legitimation 
in Georgia by statute does not make lawful heirs to 
real estate in Florida of those who were born out of 
lawful marriage. Where the father of illegitimate 
children maintains their motber, and provides for 
the children, and afterwards takes the mother and 
ebildren into his family, addresses the latter as his 
sons, and speaks of himself to them as their father, 
the recognition of the children is *‘notorious and gen- 
eral,’”? under a statute allowing such children to in- 
herit, although the father sometimes denies that they 
were his children, and states that he is physically in- 
capable of being a father. Blair v. Howell, 68 Iowa, 





619, 28 N. W. Rep. 199. Verbal declarations of the 
father of a bastard that the latter shall be supported 
out of his estates after his death do not give the bas- 
tard a right of action against his father’s administia- 
tor. Dunican v. Pope, 47 Ga. 445. To empower an 
illegitimate child to inherit from his father, the rec- 
ognition provided for by the Reviscn § 2442, need not 
be by a formal avowal, but by letters. Crane v. 
Crane, 31 Iowa, 296. The case of Brown v. Bel- 
marde, 3 Kan. 41, conflicts with tbe decision in the 
principal case on the validity of acts of recognition 
before the passage of an enabling statute. In that 
ease it was held that the act of 1859, declaring tha 
illegitimate children should iaherit from their father 
if recognized as his children in the manner pointed 
out by the act, cannot apply to a recognition made 
before the passage of the actin the form afterwards 
prescribed by it. The court uses this language in 
explaining its position: “Itis said that there was 
sufticient evidence to warrant the jury iu finding that 
the father did in the manner required by the statute, 
recognize the child as hisown. Whether there was 
or was not such testimony is wholly immaterial. No 
recognition prior to the death of Lavonture, however 
general or notorious, nay, although it were in writ- 
ing, could legitimate the child if born out of lawful 
wedlock, or impart to it a heritable quality. At the 
time the recognition must have taken place there was 
no law in force giving to that act such an effect. To 
give it any legal effect whatever there must have 
been some law in existence prescribing what that 
effect should be. The act of 1859 cnunnot reach back 
and attach to an action, which at the time of its per- 
formance was entirely indifferent, such grave, legal 
eonsequences.’’ A peculiar state of facts is disclosed 
in the case of Ash v. Way, 2 Gratt. (Va.) 203. A 
bastard married and died, leaving a legitimate child, 
and the parents of the bustard afterwards married. 
The father of the bastard, before the father’s mar- 
riage in the lifetime of the bastard, recognized her as 
bis child, and also after his marriage, which was 
after the death of the bastard. Held, that the child 
of the bastard might inherit through bis mother from 
ber father. Where the illegitimate child bas been 
legitimized in accordance with the terms of the stat- 
ute, such child inherits ‘‘as if legitimate;’’ and, in 
ease of the death of such child leaving children, such 
children of the illegitimate inherit from their grand- 
father such portion as their mother would have in- 
herited from his estate. Brewer v. Hamor, 83 Me. 
251. 

The well known exception to the rule excluding 
hearsay testimony in cases of pedigree is an import- 
aut phase of this subject and one often passed upon 
by the courts, but is, notwithstanding that fact, not 
susceptible of exact limitation, each case resting 
upon its own peculiar facts. A few general rules set 
the outside boundaries beyond which the courts may 
not go, butitto be observed that the tendency, in 
America at least, is to let down the bars in every in- 
stance consistent with safety and fairness. The gen- 
eral rule with its recognized limitations is well 
stated in Jones on Evidence, § 316: ‘Declarations of 
dect ased persons may be received when such declara- 
tions refer to the age, relationship, birth, marriage, 
death or legitimacy of persons legally related by 
blood or marriage to the declarant, and when such 
declarations were made before the controversy in re- 
lation to which they are to be proved arose.”’ Llear- 
say testimony, therefore. is admissible in 
establishing the legitimacy or illegitimacy of a person 
or his after legitimation by the father. In Louisiana 
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proof of the paternal descent of natural children may 
be made ing the following ways: 1. By all kinds of 
private writings in which the father may have ac- 
knowledged the bastard as his child, or may have 
called itso. 2. When the mother of the child was 
living in a state of concubinage with the father and 
resided as such in his house at the time the child was 
conceived. 3. When the father, either in public or 
in private, has acknowledzed it as his child, or has 
habitually called it so in conversation, or has caused 
it to be educated as such. Badillo v. Tio, 6 La. Ann. 
129. Statements made by one charged with being the 
father of a child born out of wedlock, that he hada 
boy somewhere, that the mother of the boy had been 
ruined by him, thatthe mother was pregnant, and 
that he was going to send her money, do not consti- 
tute the general and notorious recognition‘ of the 
child necessary, under the statute, to entitle it to in- 
herit from the father. McCorkendale v. McCorken- 
dale (Iowa, 1900), 82 N. W. Rep, 754. In Maine no 
illegitimate child can inherit the estate of his father 
as heir, unless the written acknowledgment required 
by the statute has been properly executed. Huntv. 
Hunt, 37 Me. 388. When an illegitimate child claims 
the right toinherit from his father under a statute 
giving such children that right when they have been 
recognized®by the father as his children, and such 
recognition has been “general or notorious,” though 
declarations of the putative father are competent to 
show such recognition, suchevidence must be care- 
fully scrutinized. Watson v. Richardson (Iowa, 
1899), 80 N. W. Rep. 407. Evidence showing that a 
putative father recognized an illegitimate child as 
his own in the home of its foster parents during the 
first year of its life, and occasionally thereafter, is not 
sufficient to establish such “general and notorious’? 
recognition by the father as will entitle the child to 
inherit from him. Watson vy. Richardson, supra. 
Under a statute providing that every illegitimate 
child shall be considered as an heir to the person who 
shall, in writing signed in the presence of competent 
Witnesses, have acknowledged himself to be the 
father of such child, the acknowledgment need not 
be made by the parent for the express purpose of 
admitting such child to heirship, but a collateral ac- 
knowledgment is sufficient. Jnve Robrer (Wash, 
1900), 60 Pac. Rep. 122. The right of an illegitimate 
child to inherit from its father is given -by statute in 
North Dakota. But it is held that under this section 
he may inherit where the father bas acknowledged 
him as his child by an instrument in writing, properly 
witnessed, and then only from his father directly and 
as an illegitimate child. It is also held, however, un- 
der the same section, that if the legul relation of par- 
ent and child has been established by an adoption 
under section 2806, providing for the adoption of ille- 
gitimate children, he is clothed with the full right of 
inheritance of a legitimate child. Eddie v. Eddie, 8 
N. Dak. 87*. See also as construing a similar statute, 
Lind v. Burke, 56 Neb. 785. 
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“Just for exercise,” as he told Judge Sidener, John 
Sippel kicked Osear Borgel, a negro, whom he saw 
asleep in a doorway on Valentine street. The victim 
came into court with a cut beneath bis eye and with 
two teeth knocked out. ‘‘Sippel’s peculiar manner 
of taking exercise,”’ said the learned judge, ‘will be 
svaried by a season of rock-breaking until a $60 fine is 

erved out.”’ 
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1. ABATEMENT AND REVIVAL—Foreclosure—Personal 
Representative.—Code Civ. Proc. § 385, provides that 
an action docs not abate by the death of a party if the 
cause of action survives. Held, that the fact that de- 
fendant in an action to foreclose a mortgage died 
more than a year after the commencement of the 
action, and before the service of summons on her, did 
not prevent the court from acquiring jurisdiction of 
her personal! representative, since the cause of action 
did not abate, and the court had implied power to 
order a new summons to bring in the new party.— 
UNION SAV. BANK V. BARRETT, Cual., 64 Pac. Rep. 1071. 

2. ACTION—Legal or Equitable—Jury Trial.—Where 
plaintiffs alleged ownership and possession of land, 
and that defendant claimed title thereto under forged 
deeds, and prayed cancellation of such deeds, and 
that defendant be restrained from claiming there- 
under, such equitable action cannot be changed into @ 
legal action by defendant filing a cross bill in the 
nature of ejectment, so as to entitle defendant toa 
jury trial.—ANGUS V. CRAVEN, Cal., 64 Pac. Rep. 1091. 

8. ADMINISTRATOR Dg& BONIS Non — Recovery of 
Assets Wasted by Administrator.—An administrator 
de bonis non cannot sue to recover notes belonging to 
the estate which the administrator turned over to his 
wife as her share of the estate, the right to recover 
assets wasted by the administrator being in the dis 
tributees.— KARN’S ADMR. V. SEATON, Ky., 62S. W. Rep. 
736. 

4. ADMIRALTY — Maritime Liens — Supplies and Ke- 
pairs Furnished to Owner—Implied Agreement for 
Lien. —Under the rule that where repairs are ordered 
in a foreign port by the owner, there must be some 
affirmative evidence to show that the credit of the 
ship was pledged as security for payment, to entitle 
the repaiger to a lien, it is not essential that such evi- 
dence should show an agreement for a lien in express 
words, but facts and circumstances which justify the 
inference that there was a common understanding 
that the ship would be bound to establish an implied 
agreement for a lien, and are sufficient.—THE Ngw- 
PorT, U.S. D. C., D. (Conn.), 107 Fed. Rep. 744. 

5. ADVERSE POSSESSION— Grantee Under Foreclosure 
Sale.—Oxe who enters upon land under a trustee’s 
deed which purports to convey an absolute title, and 
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which was executed upon a sale by the trustee ina 
mortgage, the purpose of which was to bar the mort- 
gagor’s equity of redemption, must be regarded as 
holding adversely to the mortgagor from the time his 
deed is recorded, and possession is taken thereunder, 
although the sale made by the trustee was irregular or 
premature; and no actual! notice to the mortgsgor of 
the adverse nature of his claim is necessary to invoke 
the running of the statute of limitations for its pro- 
tection. — Strout v. Riongy, U.S. C. C. of App., 
Eighth Circuit, 107 Fed. Rep. 545. 


6. AGENCY — Contract. — wnere plaintiff alleged a 
wrongful seizure of his goods in the hands of his 
agent, and the answer, denying his ownership, 
showed the agent’s exclusive possession, manage 
meot,and control thereof, a contract of agency be- 
tween plaintiff and the agent was properly admitted 
to rebut the presumption ofthe agent’s cwnership.— 
Ktpp v. SILVERMAN, Mont., 64 Pac. Rep. 884. 

7. AGREEMENT — Landlord and Tenant. — Where 
plaintiff's intestate took up defendant’s rent note, and 
furnished him with supplies, under an agreement that 
defendant would recognize plaintiffs intestate as 
landlord, plaintiff was not entitled to a landlord’s at- 
tachment for the suppl'es furnished, since such agree- 
ment could not create the relation of landlord and 
tenant.—COKER V. BRITT, Miss., 29 South. Rep. 833. 


8. ARBITRATION—A wuard—Review.—Where an agree- 
ment to submit a controversy to arbitration provides 
that the award sball be faithfully kept as to all things 
by each of the parties, it will not be reviewed by the 
courts, in the absence of a showing that the arbitrator 
was guilty of misconduct.— SKAGIT COUNTY V. TROW- 
BRIDGE, Wasb., 64 Pac. Rep. 901. 


9. ASSIGNMENTS — Priority — Representations of 
Agent.—A contractor made an assignment to a bank 
of the balance due him fromacounty. On false re- 
presentations of the bank’s vice-president that the 
county owed enough to the contractor to pay defend- 
ant’s claim and all others, nothing being said of the 
previous assignment, defendant obtained an assign- 
ment of the same fund to the extent of his debt. Part 
of this was for material not yet delivered; and on 
learning of the assigument to the bank defendant re. 
fused delivery until secured or paid therefor. The bank 
paid the amount under agreement that neither party’s 
rights would be prejudiced thereby. Previous tothe 
bank’s representations, defendant contemplated at- 
tachment of the contractor’s property, but the evi- 
dence showed no ground of attachment. This prop- 
erty was subsequently mortgaged to the bank to se- 
cure another debt not herein involved. Held, that the 
bavk was not estopped by its officer’s false represen- 
tations from claiming priority to the fund assigned, 
since defendant did not rely or act thereun.—WaxXaHa._ 
CHIE NaT. BANK V. BEILHARZ, Tex., 62 S. W. Rep. 743. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS — 
Validity. — Where B conveyed his property to his 
brother on June 22d, and on June 24th it was recon- 
veyed to B, who assigned it to his brother-in-law for 
the benefit of certain creditors, the assigament, in the 
absence of evidence that the debts secured were not 
due or were not bona jide, was not void as in fraud of 
creditors not Included in the assignment, since it is 
not frand for a creditor to prefer one debtor to an 
other.—CITY NaT. BANK OF NORFOLK V. BRIDGERS, N. 
Car., 38S. E. Rep. 888. 


1l. BaNKRUPTCY—Discharge—Appeal Bon«d—Surety. 
—Where a surety on an appeal bond was discharged of 
all his debts and claims provable under the bank- 
ruptcy law subsequent to a judgment on such appeal 
bond, the discharge is a defense to the enforcement of 
such judgment, since the debt, or damages for breach 
of the appeal bond, was a provable one, under Bank. 
ruptcy Act 1998, § 63, subd. 4, subsec. ‘‘a,” providing 
that debts of the bankrupt founded on an express 
contract may be proved.—CoE v. WATERS, Colo., 64 
Pac. Rep. 1062. 





12. BanKrupTcry—Void Prior Incumbrances — Mort- 
gages to Hinder Creditors.—A corporation executed 
mortgages covering all its property to favored credit- 
ors, who were not pressing it for payment nor asking 
to be secured, intending thereby to force indulgence 
from its other creditors and further advances from 
those secured. Held, that they were intended to hin- 
der, delay, or defraud creditors, within Bankruptcy 
Act 1898, § 67, declaring void incumbrances made with 
such intent within four months prior to filing a peti- 
tion in bankruptcy.—BAINBRIDGE STATE BANK V. 
TONGE, U.S, C. C. of App., Fifth Circuit, 107 Fed. Rep. 
669. 


13. BILLS AND NOTES — Non-negotiable Notes— De- 
fenses.—Where notes'given with a mortgage were non- 
negotiable, but were assigned, the assignee took them 
subject to all equities; and the mortgagees could set 
up the defense thut by mistake the mortgage included 
more property than the parties intended, though the 
assignee had no notice of the mistake. — San Jose 
RancH Co. v. SAN JOSE LAND & WaTER CO., Cal., 64 
Pac. Rep. 1097. 


14. CARRIERS — Loss of Goods — Bill of Lading — 
Reasonableness.—A clause in a bill of lading releas- 
ing the carrier from liability for loss or damege of the 
goods if notice is not presented in writing within 30 
days afterthe delivery thereof, or after due time for 
such delivery, is unreasonable and void.—G* YN HarR- 
PER MFG. Co. v. CAROLINA CENT. R. Co., N; Car., 38 S. 
E. Rep. 894. 


15. CARRIERS — Malicious Injury to Passenger. — 
Plaintiff, a negro girl, entered the waiting room of de- 
fendant’s depot with two othercolored girls. E,a 
white man, alsoenteredthe same room. The agent 
refused to sell them tickets, and requested the girls to 
come into the office and talk it over. The girls re- 
fused, and E asked to go into the office, where there 
was a fire; but the agent drew a revolver and ordered 
E to leave, and followed him and the girls outside, 
where plaintiff ran into a pool of water, which caused 
herto be ill. Held, that a judgment for plaintiff 
would not be reversed for slight errors inthe instruc- 
tions.—Yazoo & M. V. R. CO. Vv. MARTIN, Miss., 29 
South. Rep. 829. 


16. CARRIERS OF LIVE STOCK — Contract Limiting 
Amount of Liability to Agreed Vuluation.— A stipula- 
tion ina billof lading for live stock that in case of 
lossor injury in shipment the carrier shall not be 
liable beyond a stated and agreed valuation per head, 
in consideration of which the shipper is given a lower 
freight rate, is valid and binding on the parties, al- 
though the loss or injury results from the negligence 
ofthe carrier. — METROPOLITAN TRUST CO.,0F NEW 
YorK Vv. TOLEDO, ST. L. & K. C. R. Co., U. S.C. C., D. 
(Ind.),107 Fed. Rep. 628. 


17. CHAMPERTY AND MAINTENANCE — Agreement to 
Assist Litigant.—An agreement by one who was nota 
lawyer to assist infant heirs,to whom be was notre 
lated, in the contest of a will, by rendering personal 
services as their agent,in consideration of ‘‘a sum 
equal to” acertain part of what might be recovered, 
was void where the litigation was the result of the 
agent's interference and intermeddling, and though 
the contract was made in the name of an attorney 
whose employment the agent procured under an 
agreement that the agent was to share the fee, which 
has since been collected by the attorney, the agent 
cannot require the attorney to divide with bim upon 
the ground that the contract, though illegal, has been 
executed.—LYNN V. Moss, Ky., 628. W. Rep. 712. 


18. CHATLEL MORTGAGES—Disposal of Released Prop- 
erty—Effect of Renewal Mortgage.—If, before the exe- 
cution of a second renewal chattel mortgage on the 
same property, included in the first between the same 
parties, the parties agreed by parol that the mort- 
gagor might dispose of a part of the mortgaged prov- 
erty free from the mortgage liens, and he did so, the 
rights thereby acquired by third parties to such re- 
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leased property are unaffected by the renewal mort- 
gage.—PkECOS VALLEY BANK V. EVANS-SNIDER-BUEL 
Co.,U.8.C. C. of App., Fifth Circuit, 107 Fed. Rep. 
654. 

19. CONTRACT—Instructions.—In an action upon an 
account, where the trial is had upon the plea of the 
general issue and of payment, and there is evidence 
tending to show thatthe defendant haa never pur- 
chased the article alleged to have been sold to him by 
the plaintiff, and that if he did he had paid for it, a 
charge is properly refused which instructs the jury 
that “the burden of proof is on the defendant to estab- 
lish his plea of payment to the reasonable satisfaction 
of the jury, and, ifthe evidence is equally balanced, 
the plaintiff is entitled to a verdict.”—Davis WAGON 
Co. v. CANNON, Ala., 29 South. Rep. 841. 


20. ConTRacts—Rescission — Diligence. — Plaintiff 
and interveners alleged thatthey were stockholders 
in defendant corporation; that defendant Powneda 
majority of the stock; that, the corporation being in- 
debted to P for land purchased of him, which, by 
agreement, was to be paid only out ofthe proceeds of 
stiles of such land, the directors had adopted a resolu- 
tion authorizing a loan and mortgage of all its prop- 
erty, and, in consideration of P’s guarantying the pay- 
ment of the loan, that be should be paid at once; that 
the loan was made, and P was paid his claim out of 
the proceeds. Held, under Civ. Code, § 1691, provid- 
ing that rescission, when not effected by consent, can 
be accomplished only by the complainant rescinding 
promptly on discovering the facts which entitle him 
to rescind, that rescission should be denied, the action 
not having been commenced until two years after the 
acts complained of, and no excuse being offered for 
the delay.— WILLS v. PORTER, Cal., 64 Pac. Rep. 896. 


21. CONVERSION—Claim Against County—Tax Sale.— 
The defendant county instituted a suit against M and 
others to recover taxes on certain goods which In fact 
belonged to plaintiff, and the goods were sold by a re- 
ceiver, whose actions were directed by the county 
treasurer and other county officers. A judgment in 
favor of the county was reversed on appeal andthe sult 
dismissed. Held,that it was proper, in an action by 
plaintiff against the county for conversion, to charge 
that the receiver’s acts were unauthorized, and that 
the county was responsible therefor.—RoOsk V. PIERCE 
County, Wash., 64 Pac. Rep. 913. 


22. CONVERSION. -Damages.—An instruction, in an 
action for damages for conversion of a stock of mer- 
chandise, that ‘‘the burden is on the plaintiff to show 
that at the times alleged he was the owner of, and en- 
titled to possession of,the goods, etc., and that at 
said time defendant sheriff wrongfully and unlawfully 
levied on and sold said goods, to plaintiff’s damage; 
the burden is also on the plaintiff to show that the 
goods were of avy greater value than $1,000, as admit- 


ted by the arswer, and that he has expended any sum . 


necessarily in endeavoring to recover said property 
or the value thereof,’’—correctly stated the law on 
the issues of the ownership of the property and its 
value.—KIippP v. SILVERMAN, Mont., 64 Pac. Rep. 884. 


23. CONVERSION— Officer — How far Protected by 
Writ.—In the absence of a statute, an officer, under a 
process against one of several co-tenants, may seize 
and take into his exclusive possession the common 
property, and a co-tenant, though a stranger to the 
writ, is without remedy for such invasion of his pos- 
session; and upon a saleof the interest of the joint 
owner, who is a party tothe action,the possession of 
the common property may be delivered to the pur- 
chaser, who becomes a tenant in common thereof; 
but, if the officer assumes to levy on or sell the whole 
property, his act, as against theco-tenant not named 
in the writ, is wrongful, and be may be sued for tres- 
pass or conversion as theco-tenant may elect.—SPaLD- 
ING V. ALLRED, Utah, 64 Pac. Rep. 1100. 


24. CORPORATIONS—Stockholders Subject to Assess- 
ments—Transfer of Shares in Good Faith.—An owner 





of sharesina national bank, who sold the same in 
good faith, without knowledge or reason to believe 
the bank was insolvent, and who did everything that 
was reasonably possible to huve the proper formal 
transfer made on the books of the bank, cannot be 
treated as a shareholder, and held liable to an sssess- 
ment made bythe comptroller upon the subsequent 
closing of the bank as insolvent, upon evidence show- 
ing that the bank was in fact insolvent at the time the 
sale wus made, and that the purchaser was also in- 
solvent. The statute imposes no restriction upon the 
right to transfer shares because of the insolvency of 
the bank or the transferee, nor do considerations of 
public policy justify him where the seller has exer- 
cised due diligence, and has acted in the transaction 
with fairness and good faith.—EKaRLE Vv. CARSON, U. S. 
C. C. of App., Third Circuit, 107 Fed. Rep. 639. 


25. CORPORATIONS—Stock Subscriptions — Not Paid 
Up—Liability of Stockholders.—Where a corporation 
agrees with its stockholders that only a certain 
amount of the stock subscribed by each stockholder 
shall be paid in, but credit is extended to the corpo- 
ration on faith that its corporate stock is payable in 
full, and without notice of a different agreement be- 
tween the corporation and its stockholders, the un- 
paid subscriptions are assets for the payment of such 


‘ereditors on the insolvency of the corporation.—BENT 


v. UNDERDOWN, Ind., 60 N. E. Rep. 307. 


26. CourTs—Land Department of the United States 
—Judicial Power and its Effect.—_The land department 
of the United States is a quasi-judicial tribunal, in- 
vested with authority to hear and determine claims to 
the public lands subject to its disposition, and its de- 
cisions of the issues presented at such hearings, and 
its patents issued thereon, are impervious to col- 
‘ateral attack.— JAMES V. GERMANIA IRON CO., U.S.C. 
C. of App., Eighth Circuit, 107 Fed. Rep. 596. 


27. CRIMINAL EVIDENCE—Bigamy.—On a trial under 
an indictment for bigamy, evidence that atthe time 
of the second marriage the defendant had made in- 
quiries to ascertain whether or not his former wife 
was dead, and that he had received a letter stating 
that she was dead, is irrelevant, illegal, and properly 
excluded.—RAND V. STATE, Ala., 29 South. Rep. 844. 


28. CRIMINAL EVIDENCE—Homicide.—On a trial un- 
der an indictment for murder, where it is shown that 
the homicide took place at the house occupied by the 
defendant, and there was evidence tending to show 
that deceased was trying to gain admittance into the 
defendant’s house atthe time ofthe killing, the fact 
that the door of the defendant’s residence was broken 
and battered up several months after the homicide is 
not acircumstance which could in any way aid in de- 
termining the character of the homicide, and is 
plainly irrelevant to the issue being tried; and the er- 
rorinthe admission of such evidence, in the absence 
of its being shown to the satisfaction of the court that 
the defendant was not prejudiced thereby, will work a 
reversal of the judgment of conviction.—ABERNATHY 
v. STATE, Ala., 29 South. Rep. 844. 


29. CRIMINAL EvIDENCE—Homicide—Circumstantial 
Evidence.—Allowing the state to introduce only cir- 
cumstantial evidence of defendant’s guilt, and not re- 
quiring it to call eyewitnesses of the homicide because 
they were unfriendly tothe state, was not erroneous 
as depriving the defendant of a presumption of inno- 
cence by forcing him to put such witnesses on the 
stand.—MCCANDLESS V. STATE, Tex., 628. W. Rep. 745. 


30. CRIMINAL EVIDENCE—Identifying Accused.—On 
prosecution for theft an officer may testify to his tak- 
ing prosecutor to the jail, and, after putting a certain 
hat on accused’s head, that prosecutor identified her 
as the thief, over objection that it was forcing accused 
to ‘testify against herself while she was confined in 
jail.—WHITE v. STATE, Tex., 62 8. W. Rep. 749. 


31. CRIMINAL EVIDENCE—Res Gest#.—Where, in a 
prosecution for homicide, there was evidence that de- 
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fendant killed deceased by throwing a stone, which 
struck deceased on the temple, evidence of a witness 
who was present, that he heard the lick, and asked 
R, who was standing two steps from defendant, what 
it was, and R stated that defendant hit deceased with 
a rock, was admissible as res geste, though it did not 
appear that the defendant heard R's statement; he be- 
ing present within hearing distance from R at the 
time.—STaTE v. McCourry, N. Car., 388. E. Rep. 883. 


82. CRIMINAL LAW—Forgery — Indictment.—The in- 
dictment charged forgery in uttering a false and ficti- 
tious note, dated April 28, 1897, purporting to have 
been made by R. J. McIntyre to Eddie Bunney for $260, 
gold coin, payable one year after date. The note of- 
fered in evidence corresponded with such descrip- 
tion, except that it contained a provision for interest, 
and for payment of attorney’s fees if collected by suit. 
Held, that there was no material variance, since the 
description in the indictment was correct, as far as it 
went, and sufficient to identify the instrument, and 
the fact that there were conditions inthe instrument 
not inconsistent with, but in addition to,those men- 
tioned in the description, was immaterial, since an in- 
dictment is sufficient, without containing a copy of 
the instrument alleged to be forged.—PEOPL& v. TER- 
RILL, Cal., 64 Pac. Rep. 894. 


33. CRIMINAL LaWw— Former Jeopardy.—On atrial for 
forgery, the court excluded the instrument claimed to 
be forged, on the ground of variance with the indict- 
ment, and directed a verdict for defendant; and a ver- 
dict was returned of “not guilty, onthe ground of a 
material variance between the note set forth in the in- 
dictment and the note offered.”” Held, that defendant 
could not be again tried for the offense, since by the 
verdict he was acquitted, and it was immaterial what 
reason thejury gave for the acquittal, or that there 
was in fact no material variance.—PEOPLE Vv. TERRILL, 
Cal., 64 Pac. Rep. 894. 

34. CRIMINAL LAW—Fraudulent Use of Mails—Indict- 
ment.—An indictment for a fraudulent use of the 
mails, in violation of Rev. St. § 5480, as amended by 
Act March 2, 1889 (i Supp. Rev. St. p. 694), not charg- 
ing ascheme to defraud the public generally, or a 
class not capable of being resolved into individuals, 
but clearly importing an intention to defraud definite 
individuals, is bad, if it does not describe them by 
name, or give a good and true reason for the omission. 
—LARKIN V. UNITED STaTES,U. S.C.C. of App., Sev- 
enth Circuit, 107 Fed. Rep. 697. 


35. CRIMINAL Law—Homicide—Insanity as Defense. 
—Where deceased had seduced a sister of defendant, 
and then married her, the testimony ofthe county 
clerk that defendant said when deceased procured the 
license to marry that he ‘‘didn’t believe in settling it 
that way” was testimony in chief, though it contra- 
dicted the defendant, who denied that ne had made 
the statement, and should not have been admitted for 
the commonwealth after defendant bad closed his 
testimony.—ABBOTT v. COMMONWEALTH, Ky., 628. W. 
Rep. 715. 

36. CRIMINAL Law—Homicide — Second Degree.— 
Where, in a prosecution for homicide, the court was 
requested to charge that, if the prisoner killed de- 
ceased witha deadly weapon, malice would be pre- 
sumed, and ordinarily the verdict would be murder in 
the second degree, but, unless the weapon had been 
prepared forthe purpose, its use would not neces. 
sarily be evidence of malice, such instruction was 
properly given, as modified, by adding that it would 
be sufficient to constitute murder inthe second de- 
gree, but not express malice.—STATE Vv. MCOCoOURRY, N. 
Car., 388. E. Rep. 883. 

87. CRIMINAL Law — Rape—Consent of Woman—Evi- 
dence of Want of Chastity.—The court should have in- 
structed the jury that the fact that the woman was of 
bad character would not relieve defendants of respon- 
sibility, but that there could be no conviction if she 
consented to the eexual intercourse, and was not con- 





strained by force or fear, and that in making their 
verdiet they should take into consideration all the 
facts and circumstances.—NEACE V. COMMONWEALTH, 
Ky., 628. W. Rep. 733. 

38 CRIMINAL Law—Right to Continuance—Absence 
of Witae+ses—Diligence.—Defendant was indicted for 
horse theft, and sought a second continuance on ac- 
count ofthe absence of three witnesses, by whom 
alone be could prove that he traded for the horse, and 
the absence of an attorney whom he had employed to 
defend bim, »nd to whom he claimed to have given a 
bill of sale which he received at the time he mude the 
trade. Ona former application defendant stated that 
there were several! witnesses by whom hecould prove 
the same facts, and it appeared that tbe attorney em- 
ployed had been elevated tothe bench, and could no 
longer act for defendant, but that there bad been two 
terms of court since such attorney's appointment, 
and no process had been issued to require his attend- 
ance as a witness, or effort made to secure the bill of 
sale. Held, that no diligence was shuwnto obtain 
either the witnesses or the bill of sale,and hence de- 
fendant was not entitled to a continuance.—PEREZ V. 
STATS, Tex., 62S. W. Kep. 748. 

29. CRIMINAL Law-—State’s Evidence—Nolle Prose qui. 
—Where aprisoner awaiting trial under indictment 
agreed withthe sheriff and county attorney that he 
would testify against others, and that in considera- 
tion thereof he should not be prosecuted, he is not en- 
titled to a discharge from jail uotil he has given such 
testimony, even though he is unable to furnish bail.— 
EX PARTE GIBSON, Te x., 628. W. Rep. 755. 


40. CRIMINAL TRIAL—Homicide—Cbange of Venue.— 
Pen. Code, § 1033, directs a grant of a change of venue 
in a criminal case on a showing that a fair trial cannot 
be had or ajury cannot be obtained. Defendant, who 
was a map of bad repute, made an assault on a person 
who had filed an information against him, and fired 
several shotsinto his bouse. The sheriff went tothe 
house of defendant, and was shot by him. A mob was 
formed, composed of persons of standing in the com- 
munity, and mob violence was only prevented by 
prompt removal of defendant to another county. The 
defendant was denounced in the pulpit and by the 
press, and public opinion was unanimous that the 
death penalty should beinflicted. Sixty-eight jury- 
men were examined on their voir dire, and all but 
eight had formed an opinion asto defendant's guilt, 
andthree ofthese were excused. Held, that it was 
error to refuse a change of venue.—PKOPLE V. SUES- 
SER, Cal., 64 Pac. Rep. 1095. 

41. DECED&NTS—Estates—Fraudulent Conveyance.— 
Owing to the provisions of sections 3922, 3923, Rev. St. 
1898, creditors of an insolvent estate may not bring an 
action intheir own namesto set aside a conveyance 
made by the decedent in his lifetime, without first 
having made the demand on the administrator to 
bring such suit, required by said sections, and having 
been met with a refusal by him.—FEHRINGER V. CoM- 
MERCIAL NAT. BANK OF OGDEN, Utah, 64 Pac. Rep. 
1108. 

42. DEEDS — Construction — Calls for Swamps.— 
Where a conveyance of realty calls for a swamp, and 
thence along the swamp, grantee’s title extends only 
tothe banks of the swamp, and nottotherun ofthe 
swamp, since therule that a call ina deed for the 
banks of a stream takes the title to the middle of the 
stream does not obtain where the Call is for aswamp. 
—ROowWE V. CaPE FEAR LUMBER CO.,N. Car., 38 S. E. 
Rep. 896. 

43. DeED—Mortgage.—A Dill of sale of a house sit- 
uated on mining ground, given tothe party furnish- 
ing the lumber for the erection of the bouse, without 
a transfer of possession, amounts to nothing but a 
mortgage securing the debt, and does not pass title.— 
AZZALIa V. ST. CLAIRE, Utah, 64 Pac. Rep. 1106. 

44. DeED—Reservation of Title—Judgment Creditor. 
—A father conveyed land to his son, reserving title 
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thereto iv himself until payment of the purchase 
money. A part thereof was paid, when the son re- 
conveyed it, some of the personal property sold there- 
with having been changed in the meantime. The 
father undertook to sell the land under the power 
contained in the original contract of conveyance, and 
repurchased from the vendee at such sale. After the 
original conveyance, a judgment was obtained by 
plaintiff against the son. Held, that plaintiff had no 
lien superior to those claiming under the father, since 
he bad never parted with the title to the land.—Tay- 
LOR V. CAPEHART, N. Car., 388. E. Rep. 890. 


45. DIvORCE—Agreement Relieving Husband of Ob- 
ligation to Pay Alimony.— Where a husband and wife 
had separated and were dealing at arm’s length, an 
agreement between them fora dismissal of a divorce 
suit brought by the wife, and for a division of their 
personal property, with a stipulation that neither 
should have any interest in the real estate belonging 
to the other, was valid; and it being turther stipulated 
that ‘‘if either of said parties shali hereafter institute 
divorce proceedings against the other, or further 
prosecute the divorce suit above named, it shall not 
vary the property rights of either of said parties,” the 
agreement relieved the husband of the obligation to 
pay alimony upon adivorce being subsequently ob- 
tained by the wife.—PARSONS V. Parsons, Ky., 62 8. 
W. Rep. 719. 


46. EASEMENTS—Partition—Rightsto Existing Pass- 
ways.—Each of the several parcels of land allotted in 
a partition proceeding is subject to the benefits and 
burdens of existing passways as between it and the 
other parcels, though there be no reference to pass- 
ways in the deeds of partition; and a subsequent pur- 
chaser of a part of one of the lots takes it subject to 
an existing passway between it and that part ofthe 
lot retained by the vendor.—MUIR V. Cox, Ky., 62S. W. 
Rep. 723. 

47. ELECTIONS—Statement of Expenses — Forfeiture 
of Office.—Purity of Elections Act (St. 1893, p. 15) sec- 
tion 4, declares that one elected to an office shall for- 
feit it if he neglects to file a statement of election ex- 
penses, as prescribed by section 3, which provides 
that he shall give an itemized statement, showing in 
detail all moneys expended by him in aid of his elec- 
tion, giving the names of persons to whom such 
moneys were paid, and the specific nature of each 
item; and section 13 provides that on the trial under 
the act of the right to an office, if it appear that the 
offenses complained of were trivial, unimportant, and 
limited in character, the candidate shall not be de- 
prived of his office by reason thereof. Held, that an 
election was not rendered void by the candidate put- 
ting down as a single item, ‘‘sundries and incidentals, 
$22.65 ;” the statute providing thatthe candidate may 
expend $100 for necessary incidentals, and dispensing 
with vouchers for expenditures in amounts less than 
$5.—LAND V. CLARK, Cal., 64 Pac. Rep. 1071. 


48. Equity — Action on Contract — Enforcement of 
Legal Liability.—A right of action against a city to re- 
cover rentals alleged to be due it under acontract 
with a water company is at law, and the fact thatthe 
company has made an equitable assignment ofthe 
coutract by way of mortgage does not give the as- 
signee the right to sue thereon in equity, merely be- 
cause his own interest is equitable, and be cannot, by 
joining the city as defendant, bave its rights deter- 
mined in a euit to foreclose the mortgage. The city 
is entitled to have its rights and obligations under 
such contract determined by a trial in a court of law. 
—CITy OF EAU CLAIRE V. Payson, U. 8.C.C. of App., 
Seventh Circuit, 107 Fed. Rep. 552. 


49. EquiTy—Enforcement of Trust—Assignee of Solv- 
ent Corporation.—A suit in equity cannot be main- 
tained by one claiming to bea contract creditor ofa 
solvent corporation against an assignee to whom the 
corporation has conveyed its property in trust to b 
converted into money and its debts paid therefrome. 





In such case a court of equity has no jurisdiction to 
administer the fund in the hands of the trustee for the 
benefit of creditors, the trustee being merely an agent 
for the corporation, which owns the property or fund; 
nor has the creditor, who has no lien on such property 
orfund, any right of action against the trustee,— 
AMES & HARRIS V. SaBIN, U.S.C. C.,D. (Oreg.), 107 
Fed. Rep. 582. ; 

60. EvIDENCE—Exvert Opinion—Machinery.—Where 
thefacts touching the question whether a machine 
was impracticable and unsafe cannot be fully com- 
municated to the jury, expert opinion is competent.— 
HUTCHINSON COOPERAGE CO Vv. SNIDER, U. 8, C.C. of 
App., Seventh Circuit, 107 Fed. Rep. 363. 


-51. EXECUTORS AND ADMINISTRATORS — Conveyance 
of Property—Rights of Creditors.—Under Code, § 1442, 
providing that any conveyance of real estate by an 
heir at law, made within two years afterthe death of 
the intestate, shall be void as to estate creditors, but 
that conveyance made thereafter shall be valid as to 
bona fide purchasers without notice, land so inherited 
isliable for the debts of the ancestor, though con- 
veyed after the expiration of two years, for full value, 
toa grantee who has knowledge of such debts.— 
HOOKER V. YELLOWLEY, N. Car., 88S. E. Rep. 889. 


52. EXECUTORS AND ADMINISTRATORS — Liability of 
Heir Who Has Sold Estate Descended.—Under Ky. St. 
§ 2087, providing that, ‘“‘when the heir or devisee shall 
alien before suit brought the estate descended or de- 
vised, he sball be liable for the value thereof, with 
legal interest from the time of alienation tothe cred- 
itors of the decedent or testator,” the administrator 
is not a necessary party to an action to enforce the 
liability of the heir; and, where the administrator was 
joired with the heir,the courtj erred in refusing to 
permit plaintiff to dismiss as to the administrator, 
and in then sustaining a demurrer to the jurisdiction, 
and dismissing the action as to both defendants, be- 
cause the administrator resided in another county.— 
LANCASTER V. WOLFF, Ky., 62S. W. Rep. 717. 


58. EXECUTORS AND ADMINISTRATORS — Liability of 
Sureties.— Where the surety on an administrator’s 
bond, to whom real estate inherited by the latter 
from his intestate has been mortgaged as security, 
defeats a suit on the bond for a debt of the intestate 
by pleading limitations, he cannot resist a suit by the 
creditor to enforce payment from mortgaged real 
estate on the ground that he is solvent, and that the 
administrator’s bond, as representing the personalty, 
must be exhausted before the realty.—HOOKER Vv. 
YELLOWLEY, N. Car., 38S. E. Rep. 889. 


54. ILLEGITIMATE CHILD — Adoption. — Under Civ. 
Code, § 230, providing that the father of an illegiti- 
mate child, by publicly acknowledging it as hisown 
and receiving it into his family, adopts it and makes 
it, for all purposes, legitimate from the time of its 
birth, the acknowledging of an illegitimate child by a 
father without receiving it into his family is not suffi- 
cient for its adoption, and such child can confer no 
rigbt to administer her father’s estate.—GARNER V. 
JUDD, Cal., 64 Pac. Rep. 1076. 


55. INJUNCTION — Exclusive Priveleges — Ferry. —A 
free bridge over ariver became impassable, and the 
supervisors licensed plaintiff to establish and operate 
aferry for five months. The ferry was established when 
defendants, without license, set up a ferry a short 
distance from plaintiffs, for their own use, and for the 
use of such persons as chose to cross there, and re- 
ceived pay when voluntarily offered. Held, that 
plaintiff, having given bond and procured license, was 
entitled to the protection of the law, and that defend- 
ants should be enjoined from operating their ferry, 
and required to compensate plaintiff for the tolls 
which they had diverted from him.—MCINNI8 V. PacEg, 
Miss., 29 South. Rep. 835. 

66. INSURANCB—Agreement to Pay Premiums—Mort- 
gagee.—A fire policy containing a mortgage clause, 
which stated that the mortgagee should pay prem- 
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iums in case of the failure of the mortgagor so to do, 
was delivered to the mortgagee, and transmitted by 
him to the mortgagor. Afterwards the agents effect- 
ing the insurance told the mortgagee that they had 
not received the premium, and would cancel the 
policy if not paid for; and the mortgagee told them 
that the mortgagor would pay, and not to cancel the 
policy, as the mortgagee would pay it if the mortga- 
gor did not; and the policy was not canceled, in re- 
liance on such promise. Held to constitute a valid 
contract not to cancel the policy, which would render 
the mortgagee liable for the premium. —COLBY Vv. 
THOMPSON, Colo., 64 Pac. Rep. 1053. 

57. JUDGMENT—Default — Res Judicata.—Where an 
action is brought to recover the accrued interest upon 
a promissory uote which stipulates for the payment 
of interest in annual installments, a judgment by de- 
fauit in favor of the plaintiff in such action is not res 
judicata in a subsequent action brought by the same 
plaintiff against the defendant to recover the princi- 
pal due upon sald note, and in such subsequent action 
the defendant is not estopped from setting up a want 
of consideration for the note sued on.—CROWDERV. 
RED MOUNTAIN MIN. Co., Ala., 29 South. Rep. 847. 

58. JUDGMENT—Kes Adjudicata—Estoppel.—Pending 
an appeal from a judgment allotting to adebtor a 
homestead in property upon which an execution has 
been levied, 8, who bad purchased the property from 
the debtor, deposited a part of the purchase price 
with W, uoder an agreement that if the judgment 
should be affirmed the money should be paid to the 
vendor, but if there shduld be a reversal the money 
should be returned to him. Before the appeal was 
disposed of, the execution creditor brought suit and 
attached the money in the hands of W; and the court 
adjudged that the money be paid to plaintiff, but that 
his execution lien on the property be discharged. 
Thereafter the judgment allotting homestead was re- 
versed. Held, that the jadgment under which plaintiff 
received the money, being valid, is a bar to the en- 
forcement of the execution lien, though the judgment 
may have been erroneous. — SCOTT v- LOUISVILLE 
BANKING Co., Ky., 628. W. Rep. 713. 

59. JODGMENT — Res Judicata — Second Appeal. — 
Where a case has been reversed on appeal, and tried 
a second time in accord with the supreme court’s de- 
cision, the supreme court will dismiss the second ap- 
peal as res judicata; the only error alleged being error 
in the former decision of the supreme court.— KRAMER 
v. SOUTHERN Ry. Co., N. Car., 38S. E. Rep. 872. 


60. LIMITATION OF ACTIONS — Mortgages — Written 
Contract — Parol Evidence — Pleadings—Dismissal— 
Amendment—Answer—Sufficiency.—Wherea grantee 
of real estate agrees in writing with his vendor and 
the indorser ofa mortgage note to assume such in- 
debtedness, and the mortgagee brings suitto be sub- 
rogated to the rights of the holder and indorser under 
such agreement, the grantee, who contends that the 
written contract does not contain the entire agree- 
ment, cannot show a prior oral agreement that the 
grantee should only assume the mortgage on receipt 
of a certain sum from his vendor, since the oral agree- 
ment was made before the written instrument, and 
with only one of the parties to the written contract.— 
Woopcocg V. Bostic, N. Car., 388. E. Rep. 881. 

61. MASTER AND SERVANT — Employment — Right to 
Discharge.—The making of an improv’dent contract 
by an electrical engineer with bis assistants, which is 
corrected, at his employer’s request, as soon as made, 
does not, a8 matter of law, justify his discharge, but 
is to be considered on the question of his alleged mis- 
conduct in acting against the employer’s pecuniary 
interest and in failing to render faitbful service.—NEW 
YORK INSULATED WIRE Co. V. BRoaDNAxX, OU. S.C. C. 
of App., Second Circuit, 107 Fed. Rep. 634. 

62. MASTER AND SERVANT — Fellow Servants—Non- 
liability Rule—Origin.—The doctrine that a master is 
not liable for injuries to a servant, caused by the neg. 
ligence of a fellow-ser ant, was not a part of the com- 





mon law existing at the date of our separation from 
England, and hence the courts of one state cannot 
presume that such rule exists in another state, so as 
to throw ona plaintiff who has been injured in such 
other state by the negligence of a fellow-servant, the 
burden of proving that the rule has been abrogated 
by statute.— WILLIAMS V. SOUTHERN Ry. Co., N. Car., 
38 8. E. Rep. 893. 

63. MASTER AND SERVANT — Injuries to Brakeman — 
Appliances.—A brakeman was set to work in switching 
with a road engine regularly used for that purpose, 
but unprovided with any special hand hold in front, 
necessary in his work. No particular projection 
was used, and the use of any particular one was not 
forbidden. The brakeman, however, used the figure 
plate, which was adapted thereto, and most conven- 
ient for a man of hissize. It had been loose for 24 
hours, but was apparently all right when he took hold 
ofit. It gave way, however, and he was thrown un- 
der the cowcatcher and injured. Held, that the com- 
pany owed him the duty of inspecting the plate com- 
mensurate with the purpose for which it must be as- 
sumed that it knew it was used,jand hence, on proof of 
the foregoing facts, it was error to nonsuit him in an 
action for damages, enough being shown to require 
some proof of inspectionto overcome the presump- 
tion of negligence.—DUNN v. New YORK, N.H. &H. 
R. Co.,U. 8.C. C. of App., Second Circuit, 107 Fed. 
Rep. 666. 

64. MASTER AND S€RVANT—Injuries to Servant—Non- 
suit.—Piaintiff, a weaver, was injured while assisting 
in the repair of a loom which he operated, by a sliver 
of steel flying from a hammer and striking him in the 
eye. There was no evidence that the hammer was ap- 
parently defective, or was being negligently used. 
Held, that the plaintiff was properly nonsuited, since 
the injury wes caused by a latent defect inthe ham- 
mer, for which the defendant was not liable.—MARTIN 
Vv. HIGHLAND PaRK MFG. CO., N. Car., 38S. E. Rep. 876. 


65. MUNICIPAL CORPORATIONS — Defective Sidewalks 
—Negligence.—Plaintiff was injured by stepping intoa 
hole ip a sidewalk, caused by a plank being broken’ 
several days before. There were several churches 
and a school house on the street, andit was much 
traveled by those attending the churches and school 
as well as by those living along the street. The 
planks of the walk were raised 10 or 12 inches from the 
ground, and a driveway crossed the walk, where the 
plank was broken by a loaded wagon. Held, that the 
question of the negligence of the city in not discover- 
ing the defect and repairing the walk was for the jury. 
—LAURIE V. CITY OF BALLARD, Wasnh., 64 Pac. Rep. 906. 

66. MUNICIPAL CORPORATIONS — Liability for Injury 
to Property in Making Improvements.—Under Const. 
§ 242, providing that municipal and other corporations 
invested with the privilege of taking private property 
for public use shall make just compensation for prop- 
erty taken, injured, or destroyed, a city is liable for 
injury to private property in the construction of a 
sewer.—THOMAN V. CITY OF COVINGTON, Ky., 62S. W. 
Rep. 721. 

67. MUTUAL BENEFIT INSURANCE—Reinstatement— 
Waiver of Forfeiture.—The laws of a mutual benefit 
insurance order authorized the reinstatement of a 
member only on satisfactory evidence of his good 
health. A member, who had forfeited his member 
ship by non-payment of his dues, while seriously sick 
and on his deathbed remitted to the proper officers 
ofthe order the amount necessary for his reinstate- 
ment. In the letter accompanying the remittance 
nothing was said as to his health, and the officers had 
no knowledge as to his physical condition. Held, 
that the receipt ofthe money was not a waiver of the 
forfeiture, and did not reinstate the member, since, 
even if the officers could waive a forfeiture in contra- 
vention ofthe laws of the order, a waiver was not 
shown by their receipt of the money while ignorant as 
to his sickness.—SUPREME LODGE K. P. y. QUINN, 
Miss., 29 South. Rep. 826. 
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68. NEGLIGENCE—Dangerous Property — Place At- 
tractive to Children.—Where a complaint alleged that 
defendant had a piece of cement tubing, weighing 
from 500 to 700 pounds, 2 feet in length and 4 1-2 feet in 
diameter, which was so topheavy that it frequently 
tipped over from its side to its end, on land adjacent 
to the street, and not separated therefrom by any 
fence or other guard,so that,to defendant’s knowl- 
edge, children were enticed to play with it, because it 
rolled easily, and that, while plaintiff's intestate and 
other children were so playing, the pipe tipped over 
and fatally injured plaintiff’s intestate, it stated a 
cause of action.—KOPPLEKOM Vv. COLORADO CEMENT 
PIPE Co., Colo., 64 Pac. Rep. 1047. 


69. PAYMENT—Money.—Where plaintiffs sent an ac- 
count against defendant to an attorney for collection, 
and in the settlement of another controversy money 
belonging to the defendant came into the possession 
ofthe attorney, and was deposited in the bank in his 
name, and it was agreed between the attorney and de- 
fendant thatthe attorney should send his own check 
to plaintiffs in payment of the account, it was error to 
charge that the agreement did not constitute pay- 
ment, since the money was appropriated to the debt, 
and accepted by plaintiff's authorized agent.—MILL- 
HISER V. MARR, N. Car., 388. E. Rep. 887. 


70. PHYSICIANS AND SURGEONS—Certificate— Record- 
ing.—Laws 1885, p. 296,§1(Mills’ Ann. St. § 3550), pro- 
vides that the certificate of the state board of med- 
ical examiners tothe effect that the person holding it 
was a graduate in medicine from a legally chartered 
medical school, in good standing. shall be conclusive 
as to the rights of such person to practice medicine in 
this state; and section 3554 declares that every person 
holding such a certificate shall have it recorded in the 
office of the county clerk of the county in which he 
resides. Held, that where a physician possessed a 
certificate ofthe state board, entitling him to prac- 
tice medicine, the fact that the certificate was not re- 
corded inthe county in which he rendered services 
constituted no defense to an action for compensation, 
since the issuance of the certificate was conclusive of 
his right to practice, and the statute did not make the 
recording of ita condition precedent to the right to 
recover for services.—RILEY V. COLLINS, Colo., 64 Pac. 
Rep. 1052. 


7l. PLEADING AND PRACTICE—Personal Injuries.—In- 
jury to eyesight may be proved under a complaint al- 
leging that plaintiff was hurled forward with such 
force as to bruise her knee, wrench her arm, and 
“otherwise seriously and grievously injure her.”— 
BROOKLYN H8IGHTS R. Co. v. MacLaury, U.S8.C.C. 
of App., Second Circuit, 107 Fed. Rep. 644. 


72. PLEADING AND PRACTICE — Trial—Misconduct of 
Counsel in Argument.—It was improper to permit 
counsel! for plaintiff, in an action againsta railroad 
company to recover damages for personal injuries, to 
say,in argumentto thejury: “The railroad can ap 
peal this case, but the plaintiff is a poor man, and has 
no money to appeal with, and will have to accept 
what you do;” but this error alone would not be guffi- 
cient to authorize a reversal.—LOUISVILLE, ETC. Ry. 
Co. v. MorGAN, Ky., 62 S. W. Rep. 736. 


73. PRINCIPAL AND SURETY—Sureties in Sheriff's 
Bond—Homestead.—A surety in a sheriff's bond is not 
entitled to the exemption of a homestead as againsta 
judgment on the bond in favor of the commonwealth, 
and is therefore not entitled to the exemption as 
against the claim of aco-surety for contribation on 
account of the payment of such judgment.—HUTSON’s 
ADMR. V. COMBS, Ky., 628. W. Rep. 709. 


74. RAILROADS — Injuries to Servant.—Where a serv- 
ant ofa railroad company operating lines in North 
Carolina was injured in Tennessee by the negligence 
of a fellow-servant, an action for such injuries was an 
action in contract, and notin tort,and hence,in the 
absence of any showing as to where the contract was 





made, the North Carolina court had jurisdiction of 
the action, and the fellow-servant act of 1897 of that 
state applied to it, making the railroad company 
liable.— WILLIAMS V. SOUTHERN Ry. Co., N. Car., 88 S. 
E. Rep. 893. 

75. RaILROADS—Persons on Track—Negligence.—In- 
testate was found early in the morning beneath a tres- 
tle on defendant’s road severely injured, and died soon 
thereafter. There was grease on his clothes, appar- 
ently from an engine. There was evidence that a train 
of defendant passed the trestle during the night. 
Held that, if intestate was on the trestle and was struck 
by thetrain, it was negligence in defendant not to 
have seen him at the time; and if defendant’s train 
knocked the intestate off the trestle, and the em- 
ployees knew it had done so,and went on without 
stopping to look after and care for him on a cold win- 
ter night, it was negligence sufficient to make defend- 
ant liable. — WHITESIDES V. SOUTHERN Ry. Co., N. 
Car., 38S. E. Rep. 878. 


76. RECEIVERS — Parties — Partnership Liability. — 
Where a contract HMability was incurred by a copart- 
nership long before the appointment of a receiver of 
the partnership assets, the copartners were necessary 
parties to a suit on such contract, and a complaint 
against thejreceiver alone was demurrable.—FLYNN Vv. 
FuRTH, Wash., 64 Pac. Rep. 903. 


77. SHIPPING—Injury to Vessel—Fault of Master.—Re- 
covery cannot be had for injury to a boat by its 
grounding on an obstruction at a dock, onthe going 
down of the tide, where the master, though notified 
that there was an obstruction, and directed to breast: 
the boat off from the dock, for which purpose a breast- 
ing plank had been fastened to the dock, failed to do 
so.—LEO v. MCCOLLUM, U. 8S. D. C., E. D. (N. Y.), 107 
Fed. Rep. 742. 


78. SHIPPING — Sale of Yacht — Appurtenances — 
Agency — Scope of Agent’s Authority. — A naptha 
launch used by the owner as a tender, in connection 
with a 30-foot yacht owned by him, but which could 
not be carried on the yacht, did not accompany it on 
its trips, and was not a part of the usual equipment of 
such yachts, did not by such use, merely as a matter 
of convenience, become an appurtenance of the yacht, 
which passed by a sale of the latter. Agents who are 
authorized by the owner to sell a yacht are not there- 
by given any authority, either actual or apparent, to 
sell a naptba launch, sometimes used as a tender to 
the yacht, but which was not legally an appurtenance 
thereto, but a separate vessel, and, in the absence of 
actual authority, they cannot bind the owner by a sale 
of the launch.—FORREST v. VANDERBILT, U.S.C. C. 
of App., Third Circuit, 107 Fed. Rep. 734. 


79. SLANDER AND LIBEL—False Notice to Creditors’ 
Protective Association.—If a notice given by defend- 
ant brewing company to a brewers’ protective asso- 
ciation of which it was a member, to the effect that 
plaintiff, one of its customers, was indebted to it, was 
false, and was given for the purpose of extorting from 
plaintiff a debt which he had settled, or for the pur- 
pose of disabling plaintiff from dealing with other 
members of the association, and keeping him in its 
power, after the debt had been raid, there was legal 
malice authorizing the recovery of damages.—JOHN 
BRENNER BREWING CO. v. MCGILL, Ky., 628. W. Rep. 
722. 

80. SURETIES—Replevin Bond-Indemnity.—Sureties 
on an undertaking in replevin have no remedy at law 
or in equity upon a contract to indemnify them 
against loss on account of their suretyship until such 
loss has occurred; nor has the defendant in the re- 
plevin suit who recovered a judgment against the 
plaintiff therein, though the sureties and judgment 
debtor be insolvent, and the judgment be otherwise 
uncollectible. — HENDERSON ACHERT LITHOGRAPHIC 
Co. v. JOHN SHILLITO CO., Ohio, 60 N. E. Rep. 295. 

81. SURETIES AND SURETYSHIP—Official Bonds—Lia- 
bilities. —Under Gen. Stat. 1883, § 647 (Mills’ Ann. Stat. 
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§ 910), providing that an assessor shall give bond for 
the performance of his duties, the sureties on an 
assessor’s Official bond are not liable to his successor 
for fees received by their principal holding over after 
the expiration of his term, though his bond, in addi- 
tion to requiring the faithful performance of his 
duties, requires him to deliver to his successor all the 
belongings of his office, such latter requirement being 
surplusage. — PEOPLE Vv. JACKSON, Colo., 64 Pac. 
Rep. 1051. 

82, TaXaTION—Assessinent — Loans. — Under Const. 
art. 13,§ 1, providing that ‘‘moneys, credits, dues,” 
etc., shall be taxed, loans are taxable, though secured 
by property exempt from taxation.—SECURITY Sav. 
BaNK V. CITY AND COUNTY OF SAN FRANCISCO, Cal., 64 
Pac. Rep. 898. 

83. TAXATION—Personalty—Seat in New York Stock 
Exchange.—A seat in the York Stock Exchange is not 
personal property, within Laws 1896, ch. 908, § 2, subd. 
4, defining personal property for purposes of taxation, 
and is not taxable to a non-resident under section 7, 
providing that personal property of a non-resident 
shall be ‘‘taxed to the extent” as if owned by a resi- 
dent. The value of a seat in the New York Stock Fx- 
change is capital invested in business in the state, but 
is not taxable, asthe taxing statute does not cover it. 
—PEOPLE V. FEITNER, N. Y., 60 N. E. Rep. 265. 


84. TELEGRAPH—Delay in Delivery of Money—Dama- 
ges—Mental Distress.—In an action against a tele- 
graph company to recover damages for the failure to 
promptly deliver money transmitted through such 
company to the plaintiff, the fact that plaintiff was 
evicted from her house because of her failure to re- 
celve such money, 4nd the injury to her reputation 
generally because of such eviction, are consequences 
too remote to be considered as elements of damages. 
Mental distress, unaccompanied by pbysical injury, is 
not a proper element of damages recoverable from a 
telegraph company for a failure to promptly deliver 
money sent through its agency to plaintiff.—STANSELL 
Vv. WESTERN UNION TEL. Co.,U. S.C. C.,8. D. (Cal.), 
107 Fed. Rep. 663. 


85. TRESPASS — Cutting Trees on Another’s Land — 
Pevalty—Instructions.—One who cuts trees onthe 
land of another, but who at thetime of such cutting 
is under the honest belief that the land is his own, or 
that it is the land of a third person who has consented 
tosuch cutting on bis land, is not liable for the pen- 


alty prescribed by statute (Code, § 4137). — GLENN V.’ 


ADAMS, Ala., 29 South. Rep. 836. 


86. TRIAL — Continuance — Absent Witnesses. 
—An application for a continuance in a crim- 
inal case on account of absent witnesses is addressed 
tothe discretion of the trial court, and its refusal is 
not revisable on appeal, unless it is plainly shown 
that there was an abuse of such discretion by the trial 
court. Thus, where an application for a continuance 
ismade by the defendant in a criminal case on ac- 
count of the absence of some of his witnesses, and the 
state limits the showing made by the defendant as to 
what the absent witnesses would testify if present, 
and there are disclosed no facts which show that the 
absence of the witnesses is prejudicial to the defend- 
ant, the refusal of the application for a {continuance 
is not erroneous.—HUSKEY V. STATE, Ala., 29 South. 
Rep. 838. 


87. TRUSTS AND TRUSTEES—Conveyances by Trustee. 
—Where two grantors, each owning an individual 
moiety in realty, convey it to one of them in trust for 
the other and certain third parties, imposing no ac- 
tive duties on such trustee, such conveyance, under 
the statute of uses, passes both the legal and equitable 
estate of the grantors to such third persons, leaving 
the trustee without any title which he can convey as 
against the latter.—JORDAN V. PHILLIPS & CREW CO., 
Ala., 29 South. Rep. 831. 

88. UsurY—Building and Loan Associations — Mort- 
gages.—A contract with a building and loan associa- 





tion, requiring a fixed monthly payment of dues, and 
amonthly payment of interest, and acertainpre- 
mium, aggregating an amount greater than the legal 
rate of interest, is usurious, the premium being 
merely additional interest.—SOUTHERN HOME BUILD- 
ING & LOAN ASSN. V. TONY, Miss., 29 South. Rep. 827. 

89. VENDOR AND PURCHASER—Payment—Receipts.— 
Where defendant sold land to plaintiff by agreement 
in form of a lease, deed to be givenon payment of 72 
monthly installments of $45.07 each, and a note of 
$1,350, payable 9 years from date, receipts given by de- 
fendant to plaintiff 9 years thereafter, at a time subse- 
quent to any payments on the 72 installments and 
when all payments were on the note, and reciting, 
‘*Ireceived $55 rent in advance” for said premises, 
will, in the absence of explanation or proof of mis- 
take, be conclusive of payment of allthe previous in- 
stallments. — JOHNSTONE V. MULCAHY, Cal., 64 Pac. 
Rep. 1077. 

90. WATERS AND WATER COURSES—Nuisances — Dam 
—Abatement.— Where a lower riparian owner erects a 
dam which throws the water back on an upper owner, 
itis a nuisance, which the latter may abate to the ex- 
tent necessary to stop the refiuence, if be can doso 
without a breach of the peace.—LILES V. CAWTHORN, 
Miss., 29 South. Rep. 834. 

91. WILLS—Charitable Use—Erection of a Church. — 
Testator directed that a large part of his property 
should be converted into money, to be designated as 
the “general fund,” and directed that such fund 
should be applied tothe building of a stone church 
and school house of convenient size, two stories high, 
and about 60 feet long by 40 feet wide, etc.; the build- 
ing to cost about $2,000, and to be paid out of the “‘gen- 
eralfund.” After hisdeath the amount availabie in 
such fund was $4,000, but it was found that the testa- 
tor’s entire estate was not suflicient to erect a stone 
building of the dimensions mentioned. Held, that the 
provision for the s'ze of the building was directory 
merely, and that, in the absence of proof that a build- 
ing could not be constructed of stone of sufficient size 
and suitable for the purposes contemplated, by the 
use ofthe entire amount of the ‘‘general fund,” it 
would not be held that such provision of the will was 
inoperative, or insufficient for its purpose.—PAINE V. 
FORNEY, N. Car., 388. E. Rep. 885. 

92. WILL—Construction.—A willin which the testa- 
tor devises all of his real and personal property to his 
wife, to have and control itashe would do if living, 
and ‘‘to sell and convey any property she may choose 
for her support or comfort,as she may see proper, 
during her natural life; and at her death, what may 
be left of my said estate,the same to be divided ac- 
cording to law in such cases made and provided,’— 
givesto his wife an estate for life in all of his prop- 
erty, with the absolute right of disposition of the 
same without restraint or control by the courts; and 
her right of disposition is not limited to the necessi- 
ties for her support and comfort.—CaAlIN v. CAIN, Ala., 
29 South. Rep. 846. 


93. WILLS— Devise to Class— Beneficiaries — Particu- 
lar Estate.— Where testator devised a tract of land to 
his son’s children, to be divided among them after the 
death of such son, only those children who were born 
at the time of testator’s death were entitled to a share 
of the land, since there was no provision for an inter- 
mediate estate, but the title passed to the devisees im- 
mediately on the death of the testator.— WISE v. LEON- 
HARDT, N. Car., 38 8. E. Rep. 892. , 


94. WRIT OF REVIEW—Trustee—Deposit in Court. — 
Under the provisions of section 4339, Rev. 8t., when it 
is admitted by the pleading of a party or shown upon 
his examination that he has in his possession or un- | 
der his control money that he is holding as trustee for 
others, who apply to the court for an order requiring 
the holder thereof to turn the same into court, th 
court has jurisdiction to grant such application, an 
to make an order requiring the money to be deposite 
in court.—REID V. STEELE, Idaho, 64 Pac. Rep. 892. 
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